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fail to meet the compliance require-
ments of subpart B of this part, but 
which are determined by the FMCSA to 
be making a good faith effort to com-
ply with these requirements. 

[67 FR 49764, July 31, 2002] 

§ 384.409 Notification of noncompli-
ance. 

If FMCSA determines that a State is 
not in substantial compliance with 
§ 384.209, or if FMCSA issues a decerti-
fication order prohibiting a State from 
issuing commercial driver’s licenses, 
FMCSA will notify commercial learn-
er’s permit and commercial driver’s li-
cense holders of these actions by publi-
cation of a FEDERAL REGISTER notice. 
The notification will advise commer-
cial learner’s permit and commercial 
driver’s license holders that they must 
comply with the self-reporting require-
ments of § 383.31(a) with respect to con-
victions obtained in that State until 
such time that FMCSA determines the 
State to be in substantial compliance. 

[78 FR 24688, Apr. 26, 2013] 

PART 385—SAFETY FITNESS 
PROCEDURES 

Subpart A—General 

Sec. 
385.1 Purpose and scope. 
385.3 Definitions and acronyms. 
385.4 Matter incorporated by reference. 
385.5 Safety fitness standard. 
385.7 Factors to be considered in deter-

mining a safety rating. 
385.9 Determination of a safety rating. 
385.11 Notification of safety fitness deter-

mination. 
385.13 Unsatisfactory rated motor carriers; 

prohibition on transportation; ineligi-
bility for Federal contracts. 

385.14 Motor carriers, brokers, and freight 
forwarders delinquent in paying civil 
penalties: prohibition on transportation. 

385.15 Administrative review. 
385.17 Change to safety rating based upon 

corrective actions. 
385.19 Safety fitness information. 

Subpart B—Safety Monitoring System for 
Mexico-Domiciled Carriers 

385.101 Definitions. 
385.103 Safety monitoring system. 
385.105 Expedited action. 
385.107 The safety audit. 
385.109 The compliance review. 

385.111 Suspension and revocation of Mex-
ico-domiciled carrier registration. 

385.113 Administrative review. 
385.115 Reapplying for provisional registra-

tion. 
385.117 Duration of safety monitoring sys-

tem. 
385.119 Applicability of safety fitness and 

enforcement procedures. 

Subpart C—Certification of Safety Auditors, 
Safety Investigators, and Safety Inspectors 

385.201 Who is qualified to perform a review 
of a motor carrier or an intermodal 
equipment provider? 

385.203 What are the requirements to obtain 
and maintain certification? 

385.205 How can a person who has lost his or 
her certification be re-certified? 

Subpart D—New Entrant Safety Assurance 
Program 

385.301 What is a motor carrier required to 
do before beginning interstate oper-
ations? 

385.303 How does a motor carrier register 
with the FMCSA? 

385.305 What happens after the FMCSA re-
ceives a request for new entrant registra-
tion? 

305.306 What are the consequences of fur-
nishing misleading information or mak-
ing a false statement in connection with 
the registration process? 

385.307 What happens after a motor carrier 
begins operations as a new entrant? 

305.308 What may cause an expedited ac-
tion? 

385.309 What is the purpose of the safety 
audit? 

385.311 What will the safety audit consist 
of? 

385.313 Who will conduct the safety audit? 
385.315 Where will the safety audit be con-

ducted? 
385.317 Will a safety audit result in a safety 

fitness determination by the FMCSA? 
385.319 What happens after the completion 

of the safety audit? 
385.321 What failures of safety management 

practices disclosed by the safety audit 
will result in a notice to a new entrant 
that its USDOT new entrant registration 
will be revoked? 

385.323 May FMCSA extend the period under 
§ 385.319(c) for a new entrant to take cor-
rective action to remedy its safety man-
agement practices? 

385.325 What happens after a new entrant 
has been notified under 385.319(c) to take 
corrective action to remedy its safety 
management practices? 

385.327 May a new entrant request an ad-
ministrative review of a determination 
of a failed safety audit? 
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385.329 May a new entrant that has had its 
USDOT new entrant registration revoked 
and its operations placed out of service 
reapply? 

385.331 What happens if a new entrant oper-
ates a CMV after having been issued an 
order placing its interstate operations 
out of service? 

385.333 What happens at the end of the 18- 
month safety monitoring period? 

385.335 If the FMCSA conducts a compliance 
review on a new entrant, will the new en-
trant also be subject to a safety audit? 

385.337 What happens if a new entrant re-
fuses to permit a safety audit to be per-
formed on its operations? 

Subpart E—Hazardous Materials Safety 
Permits 

385.401 What is the purpose and scope of this 
subpart? 

385.402 What definitions are used in this 
subpart? 

385.403 Who must hold a safety permit? 
385.405 How does a motor carrier apply for a 

safety permit? 
385.407 What conditions must a motor car-

rier satisfy for FMCSA to issue a safety 
permit? 

385.409 When may a temporary safety per-
mit be issued to a motor carrier? 

385.411 Must a motor carrier obtain a safety 
permit if it has a State permit? 

385.413 What happens if a motor carrier re-
ceives a proposed safety rating that is 
less than Satisfactory? 

385.415 What operational requirements 
apply to the transportation of a haz-
ardous material for which a permit is re-
quired? 

385.417 Is a motor carrier’s safety permit 
number available to others? 

385.419 How long is a safety permit effec-
tive? 

385.421 Under what circumstances will a 
safety permit be subject to revocation or 
suspension by FMCSA? 

385.423 Does a motor carrier have a right to 
an administrative review of a denial, sus-
pension, or revocation of a safety per-
mit? 

Subpart F—Intermodal Equipment 
Providers 

385.501 Roadability review. 
385.503 Results of roadability review. 

Subpart G [Reserved] 

Subpart H—Special Rules for New Entrant 
Non-North America-Domiciled Carriers 

385.601 Scope of rules. 
385.603 Application. 

385.605 New entrant registration driver’s li-
cense and drug and alcohol testing re-
quirements. 

385.607 FMCSA action on the application. 
385.609 Requirement to notify FMCSA of 

change in applicant information. 

APPENDIX TO SUBPART H OF PART 385—EXPLA-
NATION OF PRE-AUTHORIZATION SAFETY 
AUDIT EVALUATION CRITERIA FOR NON- 
NORTH AMERICA-DOMICILED MOTOR CAR-
RIERS 

Subpart I—Safety Monitoring System for 
Non-North America-Domiciled Carriers 

385.701 Definitions. 
385.703 Safety monitoring system. 
385.705 Expedited action. 
385.707 The compliance review. 
385.709 Suspension and revocation of non- 

North America-domiciled carrier reg-
istration. 

385.711 Administrative review. 
385.713 Reapplying for new entrant registra-

tion. 
385.715 Duration of safety monitoring sys-

tem. 
385.717 Applicability of safety fitness and 

enforcement procedures. 

Subpart J [Reserved] 

Subpart K—Pattern or Practice of Safety 
Violations by Motor Carrier Management 

385.901 Applicability. 
385.903 Definitions. 
385.905 Suspension or revocation of registra-

tion. 
385.907 Regulatory noncompliance. 
385.909 Pattern or practice. 
385.911 Suspension proceedings. 
385.913 Revocation proceedings. 
385.915 Petitions for rescission. 
385.917 Other orders unaffected; not exclu-

sive remedy. 
385.919 Penalties. 
385.921 Service and computation of time. 

Subpart L—Reincarnated Carriers 

385.1001 Applicability. 
385.1003 Definitions. 
385.1005 Prohibition. 
385.1007 Determination of violation. 
385.1009 Suspension proceedings. 
385.1011 Revocation proceedings. 
385.1013 Petitions for rescission. 
385.1015 Other orders unaffected; not exclu-

sive remedy. 
385.1017 Penalties. 
385.1019 Service and computation of time. 

APPENDIX A TO PART 385—EXPLANATION OF 
SAFETY AUDIT EVALUATION CRITERIA 

APPENDIX B TO PART 385—EXPLANATION OF 
SAFETY RATING PROCESS 
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AUTHORITY: 49 U.S.C. 113, 504, 521(b), 5105(e), 
5109, 5123, 13901–13905, 31133, 31135, 31136, 
31137(a), 31144, 31148, and 31502; Sec. 113(a), 
Pub. L. 103–311; Sec. 408, Pub. L. 104–88; Sec. 
350 of Pub. L. 107–87; and 49 CFR 1.87. 

SOURCE: 53 FR 50968, Dec. 19, 1988, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 385 appear at 66 FR 49872, Oct. 1, 2001. 

Subpart A—General 

§ 385.1 Purpose and scope. 

(a) This part establishes the 
FMCSA’s procedures to determine the 
safety fitness of motor carriers, to as-
sign safety ratings, to direct motor 
carriers to take remedial action when 
required, and to prohibit motor car-
riers receiving a safety rating of ‘‘un-
satisfactory’’ from operating a CMV. 

(b) This part establishes the safety 
assurance program for a new entrant 
motor carrier initially seeking to reg-
ister with FMCSA to conduct inter-
state operations. It also describes the 
consequences that will occur if the new 
entrant fails to maintain adequate 
basic safety management controls. 

(c) This part establishes the safety 
permit program for a motor carrier to 
transport the types and quantities of 
hazardous materials listed in § 385.403. 

(d) The provisions of this part apply 
to all motor carriers subject to the re-
quirements of this subchapter, except 
non-business private motor carriers of 
passengers. 

(e) Subpart F of this part establishes 
procedures to perform a roadability re-
view of intermodal equipment pro-
viders to determine their compliance 
with the applicable Federal Motor Car-
rier Safety Regulations (FMCSRs). 

[65 FR 50934, Aug. 22, 2000, as amended at 67 
FR 31982, May 13, 2002; 69 FR 39366, June 30, 
2004; 73 FR 76818, Dec. 17, 2008; 75 FR 17240, 
Apr. 5, 2010; 77 FR 28450, May 14, 2012] 

§ 385.3 Definitions and acronyms. 

Applicable safety regulations or require-
ments means 49 CFR chapter III, sub-
chapter B—Federal Motor Carrier Safe-
ty Regulations or, if the carrier is an 
intrastate motor carrier subject to the 
hazardous materials safety permit re-
quirements in subpart E of this part, 
the equivalent State standards; and 49 

CFR chapter I, subchapter C—Haz-
ardous Materials Regulations. 

CMV means a commercial motor ve-
hicle as defined in § 390.5 of this sub-
chapter. 

Commercial motor vehicle shall have 
the same meaning as described in § 390.5 
of this subchapter, except that this def-
inition will also apply to intrastate 
motor vehicles subject to the haz-
ardous materials safety permit require-
ments of subpart E of this part. 

FMCSA means the Federal Motor 
Carrier Safety Administration. 

FMCSRs mean Federal Motor Carrier 
Safety Regulations (49 CFR parts 350– 
399). 

HMRs means the Hazardous Mate-
rials Regulations (49 CFR parts 171– 
180). 

Motor carrier operations in commerce 
means commercial motor vehicle 
transportation operations either— 

(1) In interstate commerce, or 
(2) Affecting interstate commerce. 
New entrant is a motor carrier not 

domiciled in Mexico that applies for a 
United States Department of Transpor-
tation (DOT) identification number in 
order to initiate operations in inter-
state commerce. 

New entrant registration is the reg-
istration (US DOT number) granted a 
new entrant before it can begin inter-
state operations in an 18-month moni-
toring period. A safety audit must be 
performed on a new entrant’s oper-
ations within 12 months after receipt of 
its US DOT number for motor carriers 
of property and 120 days for motor car-
riers of passengers, and it must be 
found to have adequate basic safety 
management controls to continue oper-
ating in interstate commerce at the 
end of the 18-month period. 

PHMSA means Pipeline and Haz-
ardous Materials Safety Administra-
tion. 

Preventable accident on the part of a 
motor carrier means an accident (1) 
that involved a commercial motor ve-
hicle, and (2) that could have been 
averted but for an act, or failure to act, 
by the motor carrier or the driver. 

Reviews. For the purposes of this 
part: 

VerDate Sep<11>2014 17:13 Dec 21, 2015 Jkt 235225 PO 00000 Frm 00261 Fmt 8010 Sfmt 8010 Q:\49\49V5.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



252 

49 CFR Ch. III (10–1–15 Edition) § 385.4 

(1) Compliance review means an on- 
site examination of motor carrier oper-
ations, such as drivers’ hours of serv-
ice, maintenance and inspection, driver 
qualification, commercial drivers li-
cense requirements, financial responsi-
bility, accidents, hazardous materials, 
and other safety and transportation 
records to determine whether a motor 
carrier meets the safety fitness stand-
ard. A compliance review may be con-
ducted in response to a request to 
change a safety rating, to investigate 
potential violations of safety regula-
tions by motor carriers, or to inves-
tigate complaints or other evidence of 
safety violations. The compliance re-
view may result in the initiation of an 
enforcement action. 

(2) Safety audit means an examination 
of a motor carrier’s operations to pro-
vide educational and technical assist-
ance on safety and the operational re-
quirements of the FMCSRs and appli-
cable HMRs and to gather critical safe-
ty data needed to make an assessment 
of the carrier’s safety performance and 
basic safety management controls. 
Safety audits do not result in safety 
ratings. 

(3) Safety management controls means 
the systems, policies programs, prac-
tices, and procedures used by a motor 
carrier to ensure compliance with ap-
plicable safety and hazardous materials 
regulations which ensure the safe 
movement of products and passengers 
through the transportation system, 
and to reduce the risk of highway acci-
dents and hazardous materials inci-
dents resulting in fatalities, injuries, 
and property damage. 

(4) Roadability review means an on- 
site examination of the intermodal 
equipment provider’s compliance with 
the applicable FMCSRs. 

Safety ratings. (1) Satisfactory safety 
rating means that a motor carrier has 
in place and functioning adequate safe-
ty management controls to meet the 
safety fitness standard prescribed in 
§ 385.5. Safety management controls are 
adequate if they are appropriate for the 
size and type of operation of the par-
ticular motor carrier. 

(2) Conditional safety rating means a 
motor carrier does not have adequate 
safety management controls in place to 
ensure compliance with the safety fit-

ness standard that could result in oc-
currences listed in § 385.5 (a) through 
(k). 

(3) Unsatisfactory safety rating means 
a motor carrier does not have adequate 
safety management controls in place to 
ensure compliance with the safety fit-
ness standard which has resulted in oc-
currences listed in § 385.5 (a) through 
(k). 

(4) Unrated carrier means that a safe-
ty rating has not been assigned to the 
motor carrier by the FMCSA. 

[53 FR 50968, Dec. 19, 1988, as amended at 56 
FR 40805, Aug. 16, 1991; 62 FR 60042, Nov. 6, 
1997; 67 FR 12779, Mar. 19, 2002; 67 FR 31983, 
May 13, 2002; 69 FR 39367, June 30, 2004; 72 FR 
36788, July 5, 2007; 73 FR 76818, Dec. 17, 2008; 
75 FR 17240, Apr. 5, 2010; 77 FR 28450, May 14, 
2012; 78 FR 58481, Sept. 24, 2013; 78 FR 60232, 
Oct. 1, 2013; 80 FR 59073, Oct. 1, 2015] 

§ 385.4 Matter incorporated by ref-
erence. 

(a) Incorporation by reference. Certain 
material is incorporated by reference 
into this part with the approval of the 
Director of the Federal Register under 
5 U.S.C. 552(a) and 1 CFR part 51. To en-
force any edition other than that speci-
fied in this section, FMCSA must pub-
lish notice of change in the FEDERAL 
REGISTER and the material must be 
available to the public. All approved 
material is available for inspection at 
Federal Motor Carrier Safety Adminis-
tration, Office of Enforcement and 
Compliance (MC–EC), 1200 New Jersey 
Ave. SE., Washington, DC 20590–0001; 
Attention: Chief, Compliance Division 
at 202–366–1812, and is available from 
the sources listed below. It is also 
available for inspection at the National 
Archives and Records Administration 
(NARA). For information on the avail-
ability of this material at NARA, call 
202–741–6030 or go to http:// 
www.archives.gov/federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(b) Commercial Vehicle Safety Alli-
ance, 6303 Ivy Lane, Suite 310, Green-
belt, Maryland 20770–6319. Phone num-
ber (301) 830–6143. 

(1) ‘‘North American Standard Out- 
of-Service Criteria and Level VI In-
spection Procedures and Out-of-Service 
Criteria for Commercial Highway Vehi-
cles Transporting Transuranics and 
Highway Route Controlled Quantities 
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of Radioactive Materials as defined in 
49 CFR part 173.403,’’ April 1, 2015; in-
corporation by reference approved for 
§ 385.415(b). 

(2) [Reserved] 

[77 FR 59825, Oct. 1, 2012, as amended at 78 FR 
56620, Sept. 13, 2013; 78 FR 58481, Sept. 24, 
2013; 79 FR 27768, May 15, 2014; 80 FR 34841, 
June 18, 2015] 

§ 385.5 Safety fitness standard. 

The satisfactory safety rating is 
based on the degree of compliance with 
the safety fitness standard for motor 
carriers. For intrastate motor carriers 
subject to the hazardous materials 
safety permit requirements of subpart 
E of this part, the motor carrier must 
meet the equivalent State require-
ments. To meet the safety fitness 
standard, the motor carrier must dem-
onstrate it has adequate safety man-
agement controls in place, which func-
tion effectively to ensure acceptable 
compliance with applicable safety re-
quirements to reduce the risk associ-
ated with: 

(a) Commercial driver’s license 
standard violations (part 383 of this 
chapter), 

(b) Inadequate levels of financial re-
sponsibility (part 387 of this chapter), 

(c) The use of unqualified drivers 
(part 391 of this chapter), 

(d) Improper use and driving of motor 
vehicles (part 392 of this chapter), 

(e) Unsafe vehicles operating on the 
highways (part 393 of this chapter), 

(f) Failure to maintain accident reg-
isters and copies of accident reports 
(part 390 of this chapter), 

(g) The use of fatigued drivers (part 
395 of this chapter), 

(h) Inadequate inspection, repair, and 
maintenance of vehicles (part 396 of 
this chapter), 

(i) Transportation of hazardous mate-
rials, driving and parking rule viola-
tions (part 397 of this chapter), 

(j) Violation of hazardous materials 
regulations (parts 170–177 of this title), 
and 

(k) Motor vehicle accidents and haz-
ardous materials incidents. 

[77 FR 28454, May 14, 2012] 

§ 385.7 Factors to be considered in de-
termining a safety rating. 

The factors to be considered in deter-
mining the safety fitness and assigning 
a safety rating include information 
from safety reviews, compliance re-
views and any other data. The factors 
may include all or some of the fol-
lowing: 

(a) Adequacy of safety management 
controls. The adequacy of controls may 
be questioned if their degree of for-
malization, automation, etc., is found 
to be substantially below the norm for 
similar carriers. Violations, accidents 
or incidents substantially above the 
norm for similar carriers will be strong 
evidence that management controls 
are either inadequate or not func-
tioning properly. 

(b) Frequency and severity of regu-
latory violations. 

(c) Frequency and severity of driver/ 
vehicle regulatory violations identified 
during roadside inspections of motor 
carrier operations in commerce and, if 
the motor carrier operates in the 
United States, of operations in Canada 
and Mexico. 

(d) Number and frequency of out-of- 
service driver/vehicle violations of 
motor carrier operations in commerce 
and, if the motor carrier operates in 
the United States, of operations in 
Canada and Mexico. 

(e) Increase or decrease in similar 
types of regulatory violations discov-
ered during safety or compliance re-
views. 

(f) For motor carrier operations in 
commerce and (if the motor carrier op-
erates in the United States) in Canada 
and Mexico: Frequency of accidents; 
hazardous materials incidents; acci-
dent rate per million miles; indicators 
of preventable accidents; and whether 
such accidents, hazardous materials in-
cidents, and preventable accident indi-
cators have increased or declined over 
time. 

(g) Number and severity of violations 
of CMV and motor carrier safety rules, 
regulations, standards, and orders that 
are both issued by a State, Canada, or 
Mexico and compatible with Federal 
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rules, regulations, standards, and or-
ders. 

[53 FR 50968, Dec. 19, 1988, as amended at 58 
FR 33776, June 21, 1993; 72 FR 36788, July 5, 
2007] 

§ 385.9 Determination of a safety rat-
ing. 

(a) Following a compliance review of 
a motor carrier operation, the FMCSA, 
using the factors prescribed in § 385.7 as 
computed under the Safety Fitness 
Rating Methodology set forth in appen-
dix B of this part, shall determine 
whether the present operations of the 
motor carrier are consistent with the 
safety fitness standard set forth in 
§ 385.5, and assign a safety rating ac-
cordingly. 

(b) Unless otherwise specifically pro-
vided in this part, a safety rating will 
be issued to a motor carrier within 30 
days following the completion of a 
compliance review. 

[62 FR 60042, Nov. 6, 1997, as amended at 75 
FR 17241, Apr. 5, 2010; 77 FR 28450, May 14, 
2012] 

§ 385.11 Notification of safety fitness 
determination. 

(a) The FMCSA will provide a motor 
carrier written notice of any safety 
rating resulting from a compliance re-
view as soon as practicable, but not 
later than 30 days after the review. The 
notice will take the form of a letter 
issued from the FMCSA’s headquarters 
office and will include a list of FMCSR 
and HMR compliance deficiencies 
which the motor carrier must correct. 

(b) If the safety rating is ‘‘satisfac-
tory’’ or improves a previous ‘‘unsatis-
factory’’ safety rating, it is final and 
becomes effective on the date of the 
notice. 

(c) In all other cases, a notice of a 
proposed safety rating will be issued. It 
becomes the final safety rating after 
the following time periods: 

(1) For motor carriers transporting 
hazardous materials in quantities re-
quiring placarding or transporting pas-
sengers by CMV—45 days after the date 
of the notice. 

(2) For all other motor carriers oper-
ating CMVs—60 days after the date of 
the notice. 

(d) A proposed safety rating of ‘‘un-
satisfactory’’ is a notice to the motor 

carrier that the FMCSA has made a 
preliminary determination that the 
motor carrier is ‘‘unfit’’ to continue 
operating in interstate commerce, and 
that the prohibitions in § 385.13 will be 
imposed after 45 or 60 days if necessary 
safety improvements are not made. 

(e) A motor carrier may request the 
FMCSA to perform an administrative 
review of a proposed or final safety rat-
ing. The process and the time limits 
are described in § 385.15. 

(f) A motor carrier may request a 
change to a proposed or final safety 
rating based upon its corrective ac-
tions. The process and the time limits 
are described in § 385.17. 

[65 FR 50934, Aug. 22, 2000, as amended at 75 
FR 17241, Apr. 5, 2010; 77 FR 28450, May 14, 
2012] 

§ 385.13 Unsatisfactory rated motor 
carriers; prohibition on transpor-
tation; ineligibility for Federal con-
tracts. 

(a) Generally, a motor carrier rated 
‘‘unsatisfactory’’ is prohibited from op-
erating a CMV. Information on motor 
carriers, including their most current 
safety rating, is available from the 
FMCSA on the Internet at http:// 
www.safersys.org, or by telephone at 
(800) 832–5660. 

(1) Motor carriers transporting haz-
ardous materials in quantities requir-
ing placarding, and motor carriers 
transporting passengers in a CMV, are 
prohibited from operating a CMV in 
motor carrier operations in commerce 
beginning on the 46th day after the 
date of the FMCSA notice of proposed 
‘‘unsatisfactory’’ rating. 

(2) All other motor carriers rated as 
a result of reviews completed on or 
after November 20, 2000, are prohibited 
from operating a CMV in motor carrier 
operations in commerce beginning on 
the 61st day after the date of the 
FMCSA notice of proposed ‘‘unsatis-
factory’’ rating. If FMCSA determines 
that the motor carrier is making a 
good-faith effort to improve its safety 
fitness, FMCSA may allow the motor 
carrier to operate for up to 60 addi-
tional days. 

(b) A Federal agency must not use a 
motor carrier that holds an ‘‘unsatis-
factory’’ rating to transport passengers 
in a CMV or to transport hazardous 
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materials in quantities requiring 
placarding. 

(c) A Federal agency must not use a 
motor carrier for other CMV transpor-
tation if that carrier holds an ‘‘unsat-
isfactory’’ rating which became effec-
tive on or after January 22, 2001. 

(d) Penalties. (1) If a proposed ‘‘unsat-
isfactory’’ safety rating becomes final, 
FMCSA will issue an order placing out 
of service the motor carrier’s oper-
ations in commerce. The out-of-service 
order shall apply both to the motor 
carrier’s operations in interstate com-
merce and to its operations affecting 
interstate commerce. 

(2) If a motor carrier’s intrastate op-
erations are declared out of service by 
a State, FMCSA must issue an order 
placing out of service the carrier’s op-
erations in interstate commerce. The 
following conditions apply: 

(i) The State that issued the intra-
state out-of-service order participates 
in the Motor Carrier Safety Assistance 
Program and uses the FMCSA safety 
rating methodology provided in this 
part; and 

(ii) The motor carrier has its prin-
cipal place of business in the State 
that issued the out-of-service order. 

(iii) The order prohibiting the motor 
carrier from operating a CMV in inter-
state commerce shall remain in effect 
until the State determines that the 
carrier is fit. 

(3) Any motor carrier that operates 
CMVs in violation of this section is 
subject to the penalty provisions of 49 
U.S.C. 521(b) and appendix B to part 386 
of the FMCSRs. 

(e) Revocation of operating authority. 
If a proposed ‘‘unsatisfactory’’ safety 
rating or a proposed determination of 
unfitness becomes final, FMCSA will, 
following notice, issue an order revok-
ing the operating authority of the 
owner or operator. For purposes of this 
section, the term ‘‘operating author-
ity’’ means the registration required 
under 49 U.S.C. 13902 and § 392.9a of this 
subchapter. Any motor carrier that op-
erates CMVs after revocation of its op-
erating authority will be subject to the 

penalty provisions listed in 49 U.S.C. 
14901. 

[65 FR 50934, Aug. 22, 2000, as amended at 72 
FR 36788, July 5, 2007; 72 FR 55700, Oct. 1, 
2007; 75 FR 17241, Apr. 5, 2010; 77 FR 28450, 
28454, May 14, 2012] 

§ 385.14 Motor carriers, brokers, and 
freight forwarders delinquent in 
paying civil penalties: prohibition 
on transportation. 

(a) A CMV owner or operator that has 
failed to pay civil penalties imposed by 
the FMCSA, or has failed to abide by a 
payment plan, may be prohibited from 
operating CMVs in interstate com-
merce under 49 CFR 386.83. 

(b) A broker, freight forwarder, or 
for-hire motor carrier that has failed 
to pay civil penalties imposed by the 
FMCSA, or has failed to abide by a 
payment plan, may be prohibited from 
operating in interstate commerce, and 
its registration may be suspended 
under the provisions of 49 CFR 386.84. 

[65 FR 78427, Dec. 15, 2000] 

§ 385.15 Administrative review. 
(a) A motor carrier may request 

FMCSA to conduct an administrative 
review if it believes FMCSA has com-
mitted an error in assigning its pro-
posed or final safety rating in accord-
ance with § 385.11. 

(b) The motor carrier’s request must 
explain the error it believes the 
FMCSA committed in issuing the safe-
ty rating. The motor carrier must in-
clude a list of all factual and proce-
dural issues in dispute, and any infor-
mation or documents that support its 
argument. 

(c) The motor carrier must submit its 
request in writing to the Chief Safety 
Officer, Federal Motor Carrier Safety 
Administration, 1200 New Jersey Ave., 
SE., Washington, DC 20590–0001. 

(1) If a motor carrier has received a 
notice of a proposed ‘‘unsatisfactory’’ 
safety rating, it should submit its re-
quest within 15 days from the date of 
the notice. This time frame will allow 
the FMCSA to issue a written decision 
before the prohibitions outlined in 
§ 385.13 (a)(1) and (2) take effect. Failure 
to petition within this 15-day period 
may prevent the FMCSA from issuing a 
final decision before such prohibitions 
take effect. 
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(2) A motor carrier must make a re-
quest for an administrative review 
within 90 days of the date of the pro-
posed safety rating issued under § 385.11 
(c) or a final safety rating issued under 
§ 385.11 (b), or within 90 days after de-
nial of a request for a change in rating 
under § 385.17(i). 

(d) The FMCSA may ask the motor 
carrier to submit additional data and 
attend a conference to discuss the safe-
ty rating. If the motor carrier does not 
provide the information requested, or 
does not attend the conference, the 
FMCSA may dismiss its request for re-
view. 

(e) The FMCSA will notify the motor 
carrier in writing of its decision fol-
lowing the administrative review. The 
FMCSA will complete its review: 

(1) Within 30 days after receiving a 
request from a hazardous materials or 
passenger motor carrier that has re-
ceived a proposed or final ‘‘unsatisfac-
tory’’ safety rating. 

(2) Within 45 days after receiving a 
request from any other motor carrier 
that has received a proposed or final 
‘‘unsatisfactory’’ safety rating. 

(f) The decision constitutes final 
agency action. 

(g) Any motor carrier may request a 
rating change under the provisions of 
§ 385.17. 

[65 FR 50935, Aug. 22, 2000, as amended at 72 
FR 55701, Oct. 1, 2007; 75 FR 17241, Apr. 5, 2010; 
77 FR 28450, 28454, May 14, 2012] 

§ 385.17 Change to safety rating based 
upon corrective actions. 

(a) A motor carrier that has taken 
action to correct the deficiencies that 
resulted in a proposed or final rating of 
‘‘conditional’’ or ‘‘unsatisfactory’’ may 
request a rating change at any time. 

(b) A motor carrier must make this 
request in writing to the FMCSA Serv-
ice Center for the geographic area 
where the carrier maintains its prin-
cipal place of business. The addresses 
and geographical boundaries of the 
Service Centers are listed in § 390.27 of 
this chapter. 

(c) The motor carrier must base its 
request upon evidence that it has 
taken corrective actions and that its 
operations currently meet the safety 
standard and factors specified in §§ 385.5 
and 385.7. The request must include a 

written description of corrective ac-
tions taken, and other documentation 
the carrier wishes the FMCSA to con-
sider. 

(d) The FMCSA will make a final de-
termination on the request for change 
based upon the documentation the 
motor carrier submits, and any addi-
tional relevant information. 

(e) The FMCSA will perform reviews 
of requests made by motor carriers 
with a proposed or final ‘‘unsatisfac-
tory’’ safety rating in the following 
time periods after the motor carrier’s 
request: 

(1) Within 30 days for motor carriers 
transporting passengers in CMVs or 
placardable quantities of hazardous 
materials. 

(2) Within 45 days for all other motor 
carriers. 

(f) The filing of a request for change 
to a proposed or final safety rating 
under this section does not stay the 45- 
day period specified in § 385.13(a)(1) for 
motor carriers transporting passengers 
or hazardous materials in quantities 
requiring placarding. 

(g) FMCSA may allow a motor car-
rier (except a motor carrier trans-
porting passengers or a motor carrier 
transporting hazardous materials in 
quantities requiring placarding) with a 
proposed rating of ‘‘unsatisfactory’’ to 
continue its motor carrier operations 
in commerce for up to 60 days beyond 
the 60 days specified in the proposed 
rating, if FMCSA determines that the 
motor carrier is making a good faith 
effort to improve its safety status. This 
additional period would begin on the 
61st day after the date of the notice of 
proposed ‘‘unsatisfactory’’ rating. 

(h) If the FMCSA determines that the 
motor carrier has taken the corrective 
actions required and that its oper-
ations currently meet the safety stand-
ard and factors specified in §§ 385.5 and 
385.7, the agency will notify the motor 
carrier in writing of its upgraded safe-
ty rating. 

(i) If the FMCSA determines that the 
motor carrier has not taken all the 
corrective actions required, or that its 
operations still fail to meet the safety 
standard and factors specified in §§ 385.5 
and 385.7, the agency will notify the 
motor carrier in writing. 
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(j) Any motor carrier whose request 
for change is denied in accordance with 
paragraph (i) of this section may re-
quest administrative review under the 
procedures of § 385.15. The motor car-
rier must make the request within 90 
days of the denial of the request for a 
rating change. If the proposed rating 
has become final, it shall remain in ef-
fect during the period of any adminis-
trative review. 

[65 FR 50935, Aug. 22, 2000, as amended at 72 
FR 36788, July 5, 2007; 75 FR 17241, Apr. 5, 
2010; 77 FR 28450, May 14, 2012; 77 FR 64762, 
Oct. 23, 2012] 

§ 385.19 Safety fitness information. 
(a) Final ratings will be made avail-

able to other Federal and State agen-
cies in writing, telephonically or by re-
mote computer access. 

(b) The final safety rating assigned to 
a motor carrier will be made available 
to the public upon request. Any person 
requesting the assigned rating of a 
motor carrier shall provide the FMCSA 
with the motor carrier’s name, prin-
cipal office address, and, if known, the 
USDOT number or the docket number, 
if any. 

(c) Requests should be addressed to 
the Federal Motor Carrier Safety Ad-
ministration, Office of Information 
Technology (MC–RI), 1200 New Jersey 
Ave., SE., Washington, DC 20590–0001. 
The information can also be found at 
the SAFER website: http:// 
www.safersys.org. 

(d) Oral requests by telephone to (800) 
832–5660 will be given an oral response. 

[62 FR 60043, Nov. 6, 1997, as amended at 66 
FR 49872, Oct. 1, 2001; 72 FR 55701, Oct. 1, 2007; 
75 FR 17241, Apr. 5, 2010; 77 FR 28450, May 14, 
2012; 77 FR 59826, Oct. 1, 2012] 

Subpart B—Safety Monitoring Sys-
tem for Mexico-Domiciled 
Carriers 

SOURCE: 67 FR 12771, Mar. 19, 2002, unless 
otherwise noted. 

§ 385.101 Definitions 
Compliance review means a compli-

ance review as defined in § 385.3 of this 
part. 

Provisional certificate of registration 
means the registration under § 368.6 of 

this subchapter that the FMCSA 
grants to a Mexico-domiciled motor 
carrier to provide interstate transpor-
tation of property within the United 
States solely within the municipalities 
along the United States-Mexico border 
and the commercial zones of such mu-
nicipalities. It is provisional because it 
will be revoked if the registrant does 
not demonstrate that it is exercising 
basic safety management controls dur-
ing the safety monitoring period estab-
lished in this subpart. 

Provisional operating authority means 
the registration under § 365.507 of this 
subchapter that the FMCSA grants to a 
Mexico-domiciled motor carrier to pro-
vide interstate transportation within 
the United States beyond the munici-
palities along the United States-Mex-
ico border and the commercial zones of 
such municipalities. It is provisional 
because it will be revoked if the reg-
istrant is not assigned a Satisfactory 
safety rating following a compliance 
review conducted during the safety 
monitoring period established in this 
subpart. 

Safety audit means an examination of 
a motor carrier’s operations to provide 
educational and technical assistance 
on safety and the operational require-
ments of the FMCSRs and applicable 
HMRs and to gather critical safety 
data needed to make an assessment of 
the carrier’s safety performance and 
basic safety management controls. 
Safety audits do not result in safety 
ratings. 

§ 385.103 Safety monitoring system. 
(a) General. Each Mexico-domiciled 

carrier operating in the United States 
will be subject to an oversight program 
to monitor its compliance with appli-
cable Federal Motor Carrier Safety 
Regulations (FMCSRs), Federal Motor 
Vehicle Safety Standards (FMVSSs), 
and Hazardous Materials Regulations 
(HMRs). 

(b) Roadside monitoring. Each Mexico- 
domiciled carrier that receives provi-
sional operating authority or a provi-
sional Certificate of Registration will 
be subject to intensified monitoring 
through frequent roadside inspections. 

(c) CVSA decal. Each Mexico-domi-
ciled carrier granted provisional oper-
ating authority under part 365 of this 
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subchapter must have on every com-
mercial motor vehicle it operates in 
the United States a current decal at-
testing to a satisfactory inspection by 
a Commercial Vehicle Safety Alliance 
(CVSA) inspector. 

(d) Safety audit. The FMCSA will con-
duct a safety audit on a Mexico-domi-
ciled carrier within 18 months after the 
FMCSA issues the carrier a provisional 
Certificate of Registration under part 
368 of this subchapter. 

(e) Compliance review. The FMCSA 
will conduct a compliance review on a 
Mexico-domiciled carrier within 18 
months after the FMCSA issues the 
carrier provisional operating authority 
under part 365 of this subchapter. 

§ 385.105 Expedited action. 
(a) A Mexico-domiciled motor carrier 

committing any of the following viola-
tions identified through roadside in-
spections, or by any other means, may 
be subjected to an expedited safety 
audit or compliance review, or may be 
required to submit a written response 
demonstrating corrective action: 

(1) Using drivers not possessing, or 
operating without, a valid Licencia 
Federal de Conductor. An invalid 
Licencia Federal de Conductor includes 
one that is falsified, revoked, expired, 
or missing a required endorsement. 

(2) Operating vehicles that have been 
placed out of service for violations of 
the Commercial Vehicle Safety Alli-
ance (CVSA) North American Standard 
Out-of-Service Criteria, without mak-
ing the required repairs. 

(3) Involvement in, due to carrier act 
or omission, a hazardous materials in-
cident within the United States involv-
ing: 

(i) A highway route controlled quan-
tity of a Class 7 (radioactive) material 
as defined in § 173.403 of this title; 

(ii) Any quantity of a Class 1, Divi-
sion 1.1, 1.2, or 1.3 explosive as defined 
in § 173.50 of this title; or 

(iii) Any quantity of a poison inhala-
tion hazard Zone A or B material as de-
fined in § 173.115, § 173.132, or § 173.133 of 
this title. 

(4) Involvement in, due to carrier act 
or omission, two or more hazardous 
material incidents occurring within 
the United States and involving any 
hazardous material not listed in para-

graph (a)(3) of this section and defined 
in chapter I of this title. 

(5) Using a driver who tests positive 
for controlled substances or alcohol or 
who refuses to submit to required con-
trolled substances or alcohol tests. 

(6) Operating within the United 
States a motor vehicle that is not in-
sured as required by part 387 of this 
chapter. 

(7) Having a driver or vehicle out-of- 
service rate of 50 percent or more based 
upon at least three inspections occur-
ring within a consecutive 90-day pe-
riod. 

(b) Failure to respond to an agency 
demand for a written response dem-
onstrating corrective action within 30 
days will result in the suspension of 
the carrier’s provisional operating au-
thority or provisional Certificate of 
Registration until the required show-
ing of corrective action is submitted to 
the FMCSA. 

(c) A satisfactory response to a writ-
ten demand for corrective action does 
not excuse a carrier from the require-
ment that it undergo a safety audit or 
compliance review, as appropriate, dur-
ing the provisional registration period. 

§ 385.107 The safety audit. 

(a) The criteria used in a safety audit 
to determine whether a Mexico-domi-
ciled carrier exercises the necessary 
basic safety management controls are 
specified in appendix A to this part. 

(b) If the FMCSA determines, based 
on the safety audit, that the Mexico- 
domiciled carrier has adequate basic 
safety management controls, the 
FMCSA will provide the carrier written 
notice of this finding as soon as prac-
ticable, but not later than 45 days after 
the completion of the safety audit. The 
carrier’s Certificate of Registration 
will remain provisional and the car-
rier’s on-highway performance will 
continue to be closely monitored for 
the remainder of the 18-month provi-
sional registration period. 

(c) If the FMCSA determines, based 
on the safety audit, that the Mexico- 
domiciled carrier’s basic safety man-
agement controls are inadequate, it 
will initiate a suspension and revoca-
tion proceeding in accordance with 
§ 385.111 of this subpart. 
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(d) The safety audit is also used to 
assess the basic safety management 
controls of Mexico-domiciled appli-
cants for provisional operating author-
ity to operate beyond United States 
municipalities and commercial zones 
on the United States-Mexico border 
under § 365.507 of this subchapter. 

§ 385.109 The compliance review. 
(a) The criteria used in a compliance 

review to determine whether a Mexico- 
domiciled carrier granted provisional 
operating authority under § 365.507 of 
this subchapter exercises the necessary 
basic safety management controls are 
specified in Appendix B to this part. 

(b) Satisfactory rating. If the FMCSA 
assigns a Mexico-domiciled carrier a 
Satisfactory rating following a compli-
ance review conducted under this sub-
part, the FMCSA will provide the car-
rier written notice as soon as prac-
ticable, but not later than 45 days after 
the completion of the compliance re-
view. The carrier’s operating authority 
will remain in provisional status and 
its on-highway performance will con-
tinue to be closely monitored for the 
remainder of the 18-month provisional 
registration period. 

(c) Conditional rating. If the FMCSA 
assigns a Mexico-domiciled carrier a 
Conditional rating following a compli-
ance review conducted under this sub-
part, it will initiate a revocation pro-
ceeding in accordance with § 385.111 of 
this subpart. The carrier’s provisional 
operating authority will not be sus-
pended prior to the conclusion of the 
revocation proceeding. 

(d) Unsatisfactory rating. If the 
FMCSA assigns a Mexico-domiciled 
carrier an Unsatisfactory rating fol-
lowing a compliance review conducted 
under this subpart, it will initiate a 
suspension and revocation proceeding 
in accordance with § 385.111 of this sub-
part. 

§ 385.111 Suspension and revocation of 
Mexico-domiciled carrier registra-
tion. 

(a) If a carrier is assigned an ‘‘Unsat-
isfactory’’ safety rating following a 
compliance review conducted under 
this subpart, or a safety audit con-
ducted under this subpart determines 
that a carrier does not exercise the 

basic safety management controls nec-
essary to ensure safe operations, the 
FMCSA will provide the carrier written 
notice, as soon as practicable, that its 
registration will be suspended effective 
15 days from the service date of the no-
tice unless the carrier demonstrates, 
within 10 days of the service date of the 
notice, that the compliance review or 
safety audit contains material error. 

(b) For purposes of this section, ma-
terial error is a mistake or series of 
mistakes that resulted in an erroneous 
safety rating or an erroneous deter-
mination that the carrier does not ex-
ercise the necessary basic safety man-
agement controls. 

(c) If the carrier demonstrates that 
the compliance review or safety audit 
contained material error, its registra-
tion will not be suspended. If the car-
rier fails to show a material error in 
the safety audit, the FMCSA will issue 
an Order: 

(1) Suspending the carrier’s provi-
sional operating authority or provi-
sional Certificate of Registration and 
requiring it to immediately cease all 
further operations in the United 
States; and 

(2) Notifying the carrier that its pro-
visional operating authority or provi-
sional Certificate of Registration will 
be revoked unless it presents evidence 
of necessary corrective action within 30 
days from the service date of the Order. 

(d) If a carrier is assigned a ‘‘Condi-
tional’’ rating following a compliance 
review conducted under this subpart, 
the provisions of subparagraphs (a) 
through (c) of this section will apply, 
except that its provisional registration 
will not be suspended under paragraph 
(c)(1) of this section. 

(e) If a carrier subject to this subpart 
fails to provide the necessary docu-
ments for a safety audit or compliance 
review upon reasonable request, or fails 
to submit evidence of the necessary 
corrective action as required by 
§ 385.105 of this subpart, the FMCSA 
will provide the carrier with written 
notice, as soon as practicable, that its 
registration will be suspended 15 days 
from the service date of the notice un-
less it provides all necessary docu-
ments or information. This suspension 
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will remain in effect until the nec-
essary documents or information are 
produced and: 

(1) A safety audit determines that 
the carrier exercises basic safety man-
agement controls necessary for safe op-
erations; 

(2) The carrier is rated Satisfactory 
or Conditional after a compliance re-
view; or 

(3) The FMCSA determines, following 
review of the carrier’s response to a de-
mand for corrective action under 
§ 385.105, that the carrier has taken the 
necessary corrective action. 

(f) If a carrier commits any of the 
violations specified in § 385.105(a) of 
this subpart after the removal of a sus-
pension issued under this section, the 
suspension will be automatically rein-
stated. The FMCSA will issue an Order 
requiring the carrier to cease further 
operations in the United States and 
demonstrate, within 15 days from the 
service date of the Order, that it did 
not commit the alleged violation(s). If 
the carrier fails to demonstrate that it 
did not commit the violation(s), the 
FMCSA will issue an Order revoking 
its provisional operating authority or 
provisional Certificate of Registration. 

(g) If the FMCSA receives credible 
evidence that a carrier has operated in 
violation of a suspension order issued 
under this section, it will issue an 
Order requiring the carrier to show 
cause, within 10 days of the service 
date of the Order, why its provisional 
operating authority or provisional Cer-
tificate of Registration should not be 
revoked. If the carrier fails to make 
the necessary showing, the FMCSA will 
revoke its registration. 

(h) If a Mexico-domiciled motor car-
rier operates a commercial motor vehi-
cle in violation of a suspension or out- 
of-service order, it shall be subject to 
the penalty provisions in 49 U.S.C. 
521(b) and the amount as stated in part 
386, appendix B, of this chapter. 

(i) Notwithstanding any provision of 
this subpart, a carrier subject to this 
subpart is also subject to the suspen-
sion and revocation provisions of 49 
U.S.C. 13905 for repeated violations of 
DOT regulations governing its motor 
carrier operations. 

[53 FR 50968, Dec. 19, 1988, as amended at 80 
FR 18155, Apr. 3, 2015] 

§ 385.113 Administrative review. 

(a) A Mexico-domiciled motor carrier 
may request the FMCSA to conduct an 
administrative review if it believes the 
FMCSA has committed an error in as-
signing a safety rating or suspending 
or revoking the carrier’s provisional 
operating authority or provisional Cer-
tificate of Registration under this sub-
part. 

(b) The carrier must submit its re-
quest in writing, in English, to the As-
sociate Administrator for Enforcement 
and Program Delivery (MC–E), Federal 
Motor Carrier Safety Administration, 
1200 New Jersey Ave., SE., Washington, 
DC 20590–0001. 

(c) The carrier’s request must explain 
the error it believes the FMCSA com-
mitted in assigning the safety rating or 
suspending or revoking the carrier’s 
provisional operating authority or pro-
visional Certificate of Registration and 
include any information or documents 
that support its argument. 

(d) The FMCSA will complete its ad-
ministrative review no later than 10 
days after the carrier submits its re-
quest for review. The Associate Admin-
istrator’s decision will constitute the 
final agency action. 

[67 FR 12771, Mar. 19, 2002, as amended at 72 
FR 55701, Oct. 1, 2007] 

§ 385.115 Reapplying for provisional 
registration. 

(a) A Mexico-domiciled motor carrier 
whose provisional operating authority 
or provisional Certificate of Registra-
tion has been revoked may reapply 
under part 365 or 368 of this subchapter, 
as appropriate, no sooner than 30 days 
after the date of revocation. 

(b) The Mexico-domiciled motor car-
rier will be required to initiate the ap-
plication process from the beginning. 
The carrier will be required to dem-
onstrate how it has corrected the defi-
ciencies that resulted in revocation of 
its registration and how it will ensure 
that it will have adequate basic safety 
management controls. It will also have 
to undergo a pre-authorization safety 
audit if it applies for provisional oper-
ating authority under part 365 of this 
subchapter. 
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§ 385.117 Duration of safety moni-
toring system. 

(a) Each Mexico-domiciled carrier 
subject to this subpart will remain in 
the safety monitoring system for at 
least 18 months from the date FMCSA 
issues its provisional Certificate of 
Registration or provisional operating 
authority, except as provided in para-
graphs (c) and (d) of this section. 

(b) If, at the end of this 18-month pe-
riod, the carrier’s most recent safety 
audit or safety rating was Satisfactory 
and no additional enforcement or safe-
ty improvement actions are pending 
under this subpart, the Mexico-domi-
ciled carrier’s provisional operating 
authority or provisional Certificate of 
Registration will become permanent. 

(c) If, at the end of this 18-month pe-
riod, the FMCSA has not been able to 
conduct a safety audit or compliance 
review, the carrier will remain in the 
safety monitoring system until a safe-
ty audit or compliance review is con-
ducted. If the results of the safety 
audit or compliance review are satis-
factory, the carrier’s provisional oper-
ating authority or provisional Certifi-
cate of Registration will become per-
manent. 

(d) If, at the end of this 18-month pe-
riod, the carrier’s provisional operating 
authority or provisional Certificate of 
Registration is suspended under 
§ 385.111(a) of this subpart, the carrier 
will remain in the safety monitoring 
system until the FMCSA either: 

(1) Determines that the carrier has 
taken corrective action; or 

(2) Completes measures to revoke the 
carrier’s provisional operating author-
ity or provisional Certificate of Reg-
istration under § 385.111(c) of this sub-
part. 

§ 385.119 Applicability of safety fitness 
and enforcement procedures. 

At all times during which a Mexico- 
domiciled motor carrier is subject to 
the safety monitoring system in this 
subpart, it is also subject to the gen-
eral safety fitness procedures estab-
lished in subpart A of this part and to 
compliance and enforcement proce-
dures applicable to all carriers regu-
lated by the FMCSA. 

Subpart C—Certification of Safety 
Auditors, Safety Investigators, 
and Safety Inspectors 

SOURCE: 67 FR 12779, Mar. 19, 2002, unless 
otherwise noted. 

§ 385.201 Who is qualified to perform a 
review of a motor carrier or an 
intermodal equipment provider? 

(a) An FMCSA employee, or a State 
or local government employee funded 
through the Motor Carrier Safety As-
sistance Program (MCSAP), who was 
qualified to perform a compliance re-
view before June 17, 2002, may perform 
a compliance review, safety audit, 
roadability review, or roadside inspec-
tion if he or she complies with 
§ 385.203(b). 

(b) A person who was not qualified to 
perform a compliance review before 
June 17, 2002, may perform a compli-
ance review, safety audit, roadability 
review, or roadside inspection after 
complying with the requirements of 
§ 385.203(a). 

[73 FR 76818, Dec. 17, 2008] 

§ 385.203 What are the requirements to 
obtain and maintain certification? 

(a) After June 17, 2002, a person who 
is not qualified under § 385.201(a) may 
not perform a compliance review, safe-
ty audit, roadability review, or road-
side inspection unless he or she has 
been certified by FMCSA or a State or 
local agency applying the FMCSA 
standards after successfully com-
pleting classroom training and exami-
nations on the FMCSRs and HMRs as 
described in detail on the FMCSA 
website (www.fmcsa.dot.gov). These em-
ployees must also comply with the 
maintenance of certification/qualifica-
tion requirements of paragraph (b) of 
this section. 

(b) Maintenance of certification/quali-
fication. A person may not perform a 
compliance review, safety audit, road-
ability review, or roadside inspection 
unless he or she meets the quality-con-
trol and periodic re-training require-
ments adopted by the FMCSA to en-
sure the maintenance of high standards 
and familiarity with amendments to 
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the FMCSRs and HMRs. These mainte-
nance of certification/qualification re-
quirements are described in detail on 
the FMCSA website 
(www.fmcsa.dot.gov). 

(c) The requirements of paragraphs 
(a) and (b) of this section for training, 
performance and maintenance of cer-
tification/qualification, which are de-
scribed on the FMCSA website 
(www.fmcsa.dot.gov), are also available 
in hard copy from the Federal Motor 
Carrier Safety Administration, Profes-
sional Development and Training Divi-
sion (MC–MHT), 4600 N. Fairfax Drive, 
Suite 700, Arlington, Virginia 22203. 

[67 FR 12779, Mar. 19, 2002, as amended at 72 
FR 55701, Oct. 1, 2007; 73 FR 76819, Dec. 17, 
2008] 

§ 385.205 How can a person who has 
lost his or her certification be re- 
certified? 

He or she must successfully complete 
the requirements of § 385.203(a) and (b). 

Subpart D—New Entrant Safety 
Assurance Program 

SOURCE: 67 FR 31983, May 13, 2002, unless 
otherwise noted. 

§ 385.301 What is a motor carrier re-
quired to do before beginning inter-
state operations? 

(a) Before a motor carrier of property 
or passengers begins interstate oper-
ations, it must register with the 
FMCSA and receive a USDOT number. 
In addition, for-hire motor carriers 
must obtain operating authority from 
FMCSA following the registration pro-
cedures described in 49 CFR part 365, 
unless providing transportation exempt 
from 49 CFR part 365 registration re-
quirements. 

(b) This subpart applies to motor car-
riers domiciled in the United States 
and Canada. 

(c) A Mexico-domiciled motor carrier 
of property or passengers must register 
with the FMCSA by following the reg-
istration procedures described in 49 
CFR part 365 or 368, as appropriate. The 
regulations in this subpart do not 
apply to Mexico-domiciled carriers. 

EFFECTIVE DATE NOTE: At 78 FR 52649, Aug. 
23, 2013, § 385.301 was revised, effective Oct. 23, 

2015. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 385.301 What is a motor carrier required 
to do before beginning interstate oper-
ations? 

(a) Before a motor carrier of property or 
passengers begins interstate operations, it 
must register with FMCSA and receive a 
USDOT Number. In addition, for-hire motor 
carriers must obtain operating authority 
from FMCSA, unless exclusively providing 
transportation exempt from the commercial 
registration requirements in 49 U.S.C. chap-
ter 139. Both the USDOT Number and oper-
ating authority are obtained by following 
registration procedures described in 49 CFR 
part 390, subpart E. Part 365 of this chapter 
provides detailed instructions for obtaining 
operating authority. 

(b) This subpart applies to motor carriers 
domiciled in the United States and Canada. 

(c) The regulations in this subpart do not 
apply to a Mexico-domiciled motor carrier. A 
Mexico-domiciled motor carrier of property 
or passengers must register with FMCSA by 
following the registration procedures de-
scribed in 49 CFR parts 365, 368 and 390. Parts 
365 (for long-haul carriers) and 368 (for com-
mercial zone carriers) of this chapter provide 
detailed information about how a Mexico- 
domiciled motor carrier may obtain oper-
ating authority. 

§ 385.303 How does a motor carrier 
register with the FMCSA? 

A motor carrier may contact the 
FMCSA by internet 
(www.fmcsa.dot.gov); or Washington, DC 
headquarters by mail at, Federal Motor 
Carrier Safety Administration, 1200 
New Jersey Ave., SE., Washington, DC 
20590–0001; fax (703) 280–4003; or tele-
phone 1–800–832–5660, and request the 
application materials for a new entrant 
motor carrier. 

[67 FR 31983, May 13, 2002, as amended at 72 
FR 55701, Oct. 1, 2007] 

EFFECTIVE DATE NOTE: At 78 FR 52649, Aug. 
23, 2013, § 385.303 was revised, effective Oct. 23, 
2015. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 385.303 How does a motor carrier register 
with the FMCSA? 

A motor carrier registers with FMCSA by 
completing Form MCSA–1, which is an elec-
tronic application that must be completed 
on-line at the FMCSA Web site at http:// 
www.fmcsa.dot.gov (Keyword ‘‘MCSA–1’’). 
Complete instructions for the Form MCSA–1 
also are available at the same location. 
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§ 385.305 What happens after the 
FMCSA receives a request for new 
entrant registration? 

(a) The requester for new entrant 
registration will be directed to the 
FMCSA Internet website 
(www.fmcsa.dot.gov) to secure and/or 
complete the application package on-
line. 

(b) The application package will con-
tain the following: 

(1) Educational and technical assist-
ance material regarding the require-
ments of the FMCSRs and HMRs, if ap-
plicable. 

(2) The Form MCS–150, The Motor 
Carrier Identification Report. 

(3) Application forms to obtain oper-
ating authority under 49 CFR 365, as 
appropriate. 

(c) Upon completion of the applica-
tion forms, the new entrant will be 
issued a USDOT number. 

(d) For-hire motor carriers, unless 
providing transportation exempt from 
49 CFR part 365 registration require-
ments, must also comply with the pro-
cedures established in 49 CFR part 365 
to obtain operating authority before 
operating in interstate commerce. 

[67 FR 31983, May 13, 2002, as amended at 73 
FR 76488, Dec. 16, 2008] 

EFFECTIVE DATE NOTE: At 78 FR 52649, Aug. 
23, 2013, § 385.305 was revised, effective Oct. 23, 
2015. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 385.305 What happens after the FMCSA re-
ceives a request for new entrant registra-
tion? 

(a) The applicant for new entrant registra-
tion will be directed to the FMCSA Internet 
Web site (http://www.fmcsa.dot.gov) to secure 
and/or complete the application package on-
line. 

(b) The application package will include 
the following: 

(1) Educational and technical assistance 
material regarding the requirements of the 
FMCSRs and HMRs, if applicable. 

(2) Form MCSA–1—FMCSA Registration/ 
Update (USDOT Number—Operating Author-
ity Application). This form is used to obtain 
both a USDOT Number and operating au-
thority. 

(c) Upon completion of the application 
form, the new entrant will be issued an inac-
tive USDOT Number. An applicant may not 
begin operations nor mark a commercial 
motor vehicle with the USDOT Number until 
after the date of the Agency’s written notice 
that the USDOT Number has been activated. 

Violations of this section may be subject to 
the penalties under § 392.9b(b) of this chapter. 

(d) Additional requirements for certain for- 
hire motor carriers. For-hire motor carriers, 
unless providing transportation exempt from 
the commercial registration requirements in 
49 U.S.C. chapter 139, must obtain operating 
authority as prescribed under § 390.201(b) and 
part 365 of this chapter before operating in 
interstate commerce. 

§ 385.306 What are the consequences of 
furnishing misleading information 
or making a false statement in con-
nection with the registration proc-
ess? 

A carrier that furnishes false or mis-
leading information, or conceals mate-
rial information in connection with the 
registration process, is subject to the 
following actions: 

(a) Revocation of registration. 
(b) Assessment of the civil and/or 

criminal penalties prescribed in 49 
U.S.C. 521 and 49 U.S.C. chapter 149. 

[73 FR 76488, Dec. 16, 2008] 

§ 385.307 What happens after a motor 
carrier begins operations as a new 
entrant? 

After a new entrant satisfies all ap-
plicable pre-operational requirements, 
it will be subject to the new entrant 
safety monitoring procedures for a pe-
riod of 18 months. During this 18-month 
period: 

(a) The new entrant’s roadside safety 
performance will be closely monitored 
to ensure the new entrant has basic 
safety management controls that are 
operating effectively. 

(b) A safety audit will be conducted 
on the new entrant, once it has been in 
operation for enough time to have suf-
ficient records to allow the agency to 
evaluate the adequacy of its basic safe-
ty management controls. This period 
will generally be at least 3 months. 

(c) All records and documents re-
quired for the safety audit shall be 
made available for inspection upon re-
quest by an individual certified under 
FMCSA regulations to perform safety 
audits. 

[67 FR 31983, May 13, 2002, as amended at 73 
FR 76488, Dec. 16, 2008] 
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§ 385.308 What may cause an expedited 
action? 

(a) A new entrant that commits any 
of the following actions, identified 
through roadside inspections or by any 
other means, may be subjected to an 
expedited safety audit or a compliance 
review or may be required to submit a 
written response demonstrating correc-
tive action: 

(1) Using a driver not possessing a 
valid commercial driver’s license to op-
erate a commercial motor vehicle as 
defined under § 383.5 of this chapter. An 
invalid commercial driver’s license in-
cludes one that is falsified, revoked, 
expired, or missing a required endorse-
ment. 

(2) Operating a vehicle placed out of 
service for violations of the Federal 
Motor Carrier Safety Regulations or 
compatible State laws and regulations 
without taking necessary corrective 
action. 

(3) Being involved in, through action 
or omission, a hazardous materials re-
portable incident, as described under 49 
CFR 171.15 or 171.16, involving— 

(i) A highway route controlled quan-
tity of certain radioactive materials 
(Class 7). 

(ii) Any quantity of certain explo-
sives (Class 1, Division 1.1, 1.2, or 1.3). 

(iii) Any quantity of certain poison 
inhalation hazard materials (Zone A or 
B). 

(4) Being involved in, through action 
or omission, two or more hazardous 
materials reportable incidents as de-
scribed under 49 CFR 171.15 or 171.16, in-
volving hazardous materials other than 
those listed above. 

(5) Using a driver who tests positive 
for controlled substances or alcohol or 
who refuses to submit to required con-
trolled substances or alcohol tests. 

(6) Operating a commercial motor ve-
hicle without the levels of financial re-
sponsibility required under part 387 of 
this subchapter. 

(7) Having a driver or vehicle out-of- 
service rate of 50 percent or more based 
upon at least three inspections occur-
ring within a consecutive 90-day pe-
riod. 

(b) If a new entrant that commits 
any of the actions listed in paragraph 
(a) of this section: 

(1) Has not had a safety audit or com-
pliance review, FMCSA will schedule 
the new entrant for a safety audit as 
soon as practicable. 

(2) Has had a safety audit or compli-
ance review, FMCSA will send the new 
entrant a notice advising it to submit 
evidence of corrective action within 30 
days of the service date of the notice. 

(c) FMCSA may schedule a compli-
ance review of a new entrant that com-
mits any of the actions listed in para-
graph (a) of this section at any time if 
it determines the violation warrants a 
thorough review of the new entrant’s 
operation. 

(d) Failure to respond within 30 days 
of the notice to an Agency demand for 
a written response demonstrating cor-
rective action will result in the revoca-
tion of the new entrant’s registration. 

[73 FR 76488, Dec. 16, 2008, as amended at 80 
FR 59457, Oct. 2, 2015] 

§ 385.309 What is the purpose of the 
safety audit? 

The purpose of a safety audit is to: 
(a) Provide educational and technical 

assistance to the new entrant; and 
(b) Gather safety data needed to 

make an assessment of the new en-
trant’s safety performance and ade-
quacy of its basic safety management 
controls. 

§ 385.311 What will the safety audit 
consist of? 

The safety audit will consist of a re-
view of the new entrant’s safety man-
agement systems and a sample of re-
quired records to assess compliance 
with the FMCSRs, applicable HMRs 
and related record-keeping require-
ments as specified in appendix A of this 
part. The areas for review include, but 
are not limited to, the following: 

(a) Driver qualification; 
(b) Driver duty status; 
(c) Vehicle maintenance; 
(d) Accident register; and 
(e) Controlled substances and alcohol 

use and testing requirements. 

§ 385.313 Who will conduct the safety 
audit? 

An individual certified under the 
FMCSA regulations to perform safety 
audits will conduct the safety audit. 
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§ 385.315 Where will the safety audit 
be conducted? 

The safety audit will generally be 
conducted at the new entrant’s busi-
ness premises. 

§ 385.317 Will a safety audit result in a 
safety fitness determination by the 
FMCSA? 

A safety audit will not result in a 
safety fitness determination. Safety 
fitness determinations follow comple-
tion of a compliance review. 

§ 385.319 What happens after comple-
tion of the safety audit? 

(a) Upon completion of the safety 
audit, the auditor will review the find-
ings with the new entrant. 

(b) Pass. If FMCSA determines the 
safety audit discloses the new entrant 
has adequate basic safety management 
controls, the Agency will provide the 
new entrant written notice as soon as 
practicable, but not later than 45 days 
after completion of the safety audit, 
that it has adequate basic safety man-
agement controls. The new entrant’s 
safety performance will continue to be 
closely monitored for the remainder of 
the 18-month period of new entrant 
registration. 

(c) Fail. If FMCSA determines the 
safety audit discloses the new entrant’s 
basic safety management controls are 
inadequate, the Agency will provide 
the new entrant written notice, as soon 
as practicable, but not later than 45 
days after the completion of the safety 
audit, that its USDOT new entrant reg-
istration will be revoked and its oper-
ations placed out-of-service unless it 
takes the actions specified in the no-
tice to remedy its safety management 
practices. 

(1) 60-day corrective action requirement. 
All new entrants, except those speci-

fied in paragraph (c)(2) of this section, 
must take the specified actions to rem-
edy inadequate safety management 
practices within 60 days of the date of 
the notice. 

(2) 45-day corrective action requirement. 
The new entrants listed below must 
take the specified actions to remedy 
inadequate safety management prac-
tices within 45 days of the date of the 
notice: 

(i) A new entrant that transports pas-
sengers in a CMV designed or used to 
transport between 9 and 15 passengers 
(including the driver) for direct com-
pensation. 

(ii) A new entrant that transports 
passengers in a CMV designed or used 
to transport more than 15 passengers 
(including the driver). 

(iii) A new entrant that transports 
hazardous materials in a CMV as de-
fined in paragraph (4) of the definition 
of a ‘‘Commercial Motor Vehicle’’ in 
§ 390.5 of this subchapter. 

[73 FR 76489, Dec. 16, 2008] 

§ 385.321 What failures of safety man-
agement practices disclosed by the 
safety audit will result in a notice 
to a new entrant that its USDOT 
new entrant registration will be re-
voked? 

(a) General. The failures of safety 
management practices consist of a lack 
of basic safety management controls as 
described in Appendix A of this part or 
failure to comply with one or more of 
the regulations set forth in paragraph 
(b) of this section and will result in a 
notice to a new entrant that its 
USDOT new entrant registration will 
be revoked. 

(b) Automatic failure of the audit. A 
new entrant will automatically fail a 
safety audit if found in violation of any 
one of the following 16 regulations: 

TABLE TO § 385.321—VIOLATIONS THAT WILL RESULT IN AUTOMATIC FAILURE OF THE NEW ENTRANT 
SAFETY AUDIT 

Violation Guidelines for determining automatic 
failure of the safety audit 

1. § 382.115(a)/§ 382.115(b)—Failing to implement an alcohol and/or 
controlled substances testing program (domestic and foreign motor 
carriers, respectively).

Single occurrence. 

2. § 382.201—Using a driver known to have an alcohol content of 0.04 
or greater to perform a safety-sensitive function.

Single occurrence. 

3. § 382.211—Using a driver who has refused to submit to an alcohol or 
controlled substances test required under part 382.

Single occurrence. 
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TABLE TO § 385.321—VIOLATIONS THAT WILL RESULT IN AUTOMATIC FAILURE OF THE NEW ENTRANT 
SAFETY AUDIT—Continued 

Violation Guidelines for determining automatic 
failure of the safety audit 

4. § 382.215—Using a driver known to have tested positive for a con-
trolled substance.

Single occurrence. 

5. § 382.305—Failing to implement a random controlled substances and/ 
or alcohol testing program.

Single occurrence. 

6. § 383.3(a)/§ 383.23(a)—Knowingly using a driver who does not pos-
sess a valid CDL.

Single occurrence. 

7. § 383.37(b)-Knowingly allowing, requiring, permitting, or authorizing 
an employee to operate a commercial motor vehicle with a commer-
cial learner’s permit or commercial driver’s license which is disquali-
fied by a State, has lost the right to operate a CMV in a State or who 
is disqualified to operate a commercial motor vehicle.

Single occurrence. 

8. § 383.51(a)—Knowingly allowing, requiring, permitting, or authorizing 
a driver to drive who is disqualified to drive a commercial motor vehi-
cle.

Single occurrence. This violation refers to a driver op-
erating a CMV as defined under § 383.5. 

9. § 387.7(a)—Operating a motor vehicle without having in effect the re-
quired minimum levels of financial responsibility coverage.

Single occurrence. 

10. § 387.31(a)—Operating a passenger carrying vehicle without having 
in effect the required minimum levels of financial responsibility.

Single occurrence. 

11. § 391.15(a)—Knowingly using a disqualified driver ............................. Single occurrence. 
12. § 391.11(b)(4)—Knowingly using a physically unqualified driver ........ Single occurrence. This violation refers to a driver op-

erating a CMV as defined under § 390.5. 
13. § 395.8(a)—Failing to require a driver to make a record of duty sta-

tus.
Requires a violation threshold (51% or more of exam-

ined records) to trigger automatic failure. 
14. § 396.9(c)(2)—Requiring or permitting the operation of a commercial 

motor vehicle declared ‘‘out-of-service’’ before repairs are made.
Single occurrence. 

15. § 396.11(a)(3)—Failing to correct out-of-service defects listed by 
driver in a driver vehicle inspection report before the vehicle is oper-
ated.

Single occurrence. 

16. § 396.17(a)—Using a commercial motor vehicle not periodically in-
spected.

Requires a violation threshold (51% or more of exam-
ined records) to trigger automatic failure. 

[73 FR 76489, Dec. 16, 2008, as amended at 77 
FR 26989, May 8, 2012; 80 FR 59073, Oct. 1, 
2015] 

§ 385.323 May FMCSA extend the pe-
riod under § 385.319(c) for a new en-
trant to take corrective action to 
remedy its safety management 
practices? 

(a) FMCSA may extend the 60-day pe-
riod in § 385.319(c)(1) for up to an addi-
tional 60 days provided FMCSA deter-
mines the new entrant is making a 
good faith effort to remedy its safety 
management practices. 

(b) FMCSA may extend the 45-day pe-
riod in § 385.319(c)(2) for up to an addi-
tional 10 days if the new entrant has 
submitted evidence that corrective ac-
tions have been taken pursuant to 
§ 385.319(c) and the Agency needs addi-
tional time to determine the adequacy 
of the corrective action. 

[73 FR 76490, Dec. 16, 2008] 

§ 385.325 What happens after a new en-
trant has been notified under 
§ 385.319(c) to take corrective action 
to remedy its safety management 
practices? 

(a) If the new entrant provides evi-
dence of corrective action acceptable 
to the FMCSA within the time period 
provided in § 385.319(c), including any 
extension of that period authorized 
under § 385.323, the FMCSA will provide 
written notification to the new entrant 
that its DOT new entrant registration 
will not be revoked and it may con-
tinue operations. 

(b) If a new entrant, after being noti-
fied that it is required to take correc-
tive action to improve its safety man-
agement practices, fails to submit a 
written response demonstrating correc-
tive action acceptable to FMCSA with-
in the time specified in § 385.319, and 
any extension of that period authorized 
under § 385.323, FMCSA will revoke its 
new entrant registration and issue an 
out-of-service order effective on: 

(1) Day 61 from the notice date for 
new entrants subject to § 385.319(c)(1). 
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(2) Day 46 from the notice date for 
new entrants subject to § 385.319(c)(2). 

(3) If an extension has been granted 
under § 385.323, the day following the 
expiration of the extension date. 

(c) The new entrant may not operate 
in interstate commerce on or after the 
effective date of the out-of-service 
order. 

[67 FR 31983, May 13, 2002, as amended at 73 
FR 76490, Dec. 16, 2008] 

§ 385.327 May a new entrant request 
an administrative review of a deter-
mination of a failed safety audit? 

(a) If a new entrant receives a notice 
under § 385.319(c) that its new entrant 
registration will be revoked, it may re-
quest FMCSA to conduct an adminis-
trative review if it believes FMCSA has 
committed an error in determining 
that its basic safety management con-
trols are inadequate. The request must: 

(1) Be made to the Field Adminis-
trator of the appropriate FMCSA Serv-
ice Center. 

(2) Explain the error the new entrant 
believes FMCSA committed in its de-
termination. 

(3) Include a list of all factual and 
procedural issues in dispute and any in-
formation or documents that support 
the new entrant’s argument. 

(b) FMCSA may request that the new 
entrant submit additional data and at-
tend a conference to discuss the 
issues(s) in dispute. If the new entrant 
does not attend the conference or does 
not submit the requested data, FMCSA 
may dismiss the new entrant’s request 
for review. 

(c) A new entrant must submit a re-
quest for an administrative review 
within one of the following time peri-
ods: 

(1) If it does not submit evidence of 
corrective action under § 385.319(c), 
within 90 days after the date it is noti-
fied that its basic safety management 
controls are inadequate. 

(2) If it submits evidence of correc-
tive action under § 385.319(c), within 90 
days after the date it is notified that 
its corrective action is insufficient and 
its basic safety management controls 
remain inadequate. 

(d) If a new entrant wants to assure 
that FMCSA will be able to issue a 
final written decision before the prohi-

bitions outlined in § 385.325(c) take ef-
fect, the new entrant must submit its 
request no later than 15 days from the 
date of the notice that its basic safety 
management controls are inadequate. 
Failure to submit the request within 
this 15-day period may result in revoca-
tion of new entrant registration and 
issuance of an out-of-service order be-
fore completion of administrative re-
view. 

(e) FMCSA will complete its review 
and notify the new entrant in writing 
of its decision within: 

(1) 45 days after receiving a request 
for review from a new entrant that is 
subject to § 385.319(c)(1). 

(2) 30 days after receiving a request 
for review from a new entrant that is 
subject to § 385.319(c)(2). 

(f) The Field Administrator’s deci-
sion constitutes the final Agency ac-
tion. 

(g) Notwithstanding this subpart, a 
new entrant is subject to the suspen-
sion and revocation provisions of 49 
U.S.C. 13905 for violations of DOT regu-
lations governing motor carrier oper-
ations. 

[73 FR 76490, Dec. 16, 2008] 

§ 385.329 May a new entrant that has 
had its USDOT new entrant reg-
istration revoked and its operations 
placed out of service reapply? 

(a) A new entrant whose USDOT new 
entrant registration has been revoked, 
and whose operations have been placed 
out of service by FMCSA, may reapply 
for new entrant registration no sooner 
than 30 days after the date of revoca-
tion. 

(b) If the USDOT new entrant reg-
istration was revoked because of a 
failed safety audit, the new entrant 
must do all of the following: 

(1) Submit an updated MCS–150. 
(2) Submit evidence that it has cor-

rected the deficiencies that resulted in 
revocation of its registration and will 
otherwise ensure that it will have basic 
safety management controls in effect. 

(3) Begin the 18-month new entrant 
monitoring cycle again as of the date 
the re-filed application is approved. 

(c) If the USDOT new entrant reg-
istration was revoked because FMCSA 
found that the new entrant had failed 
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to submit to a safety audit, it must do 
all of the following: 

(1) Submit an updated MCS–150. 
(2) Begin the 18-month new entrant 

monitoring cycle again as of the date 
the re-filed application is approved. 

(3) Submit to a safety audit. 
(d) If the new entrant is a for-hire 

carrier subject to the registration pro-
visions under 49 U.S.C. 13901 and also 
has had its operating authority re-
voked, it must re-apply for operating 
authority as set forth in part 365 of this 
chapter. 

[73 FR 76490, Dec. 16, 2008] 

EFFECTIVE DATE NOTE: At 78 FR 52649, Aug. 
23, 2013, § 385.329 was amended by revising 
paragraphs (b) introductory text, (b)(1), (c)(1) 
and (d), effective Oct. 23, 2015. For the con-
venience of the user, the revised text is set 
forth as follows: 

§ 385.329 May a new entrant that has had its 
USDOT new entrant registration revoked 
and its operations placed out of service 
reapply? 

* * * * * 

(b) If the USDOT new entrant registration 
was revoked because of a failed safety audit, 
the new entrant must do all of the following: 

(1) Submit an updated Form MCSA–1. 

* * * * * 

(c) * * * 
(1) Submit an updated Form MCSA–1. 

* * * * * 

(d) If the new entrant is a for-hire motor 
carrier subject to the registration provisions 
of 49 U.S.C. chapter 139 and also has had its 
operating authority revoked, it must re- 
apply for operating authority as set forth in 
§ 390.201(b) and part 365 of this chapter. 

§ 385.331 What happens if a new en-
trant operates a CMV after having 
been issued an order placing its 
interstate operations out of service? 

A new entrant that operates a CMV 
in violation of an out-of-service order 
is subject to the penalty provisions in 
49 U.S.C. 521(b)(2)(A) for each offense as 
adjusted for inflation by 49 CFR part 
386, appendix B. 

[73 FR 76491, Dec. 16, 2008] 

§ 385.333 What happens at the end of 
the 18-month safety monitoring pe-
riod? 

(a) If a safety audit has been per-
formed within the 18-month period, and 
the new entrant is not currently sub-
ject to an order placing its operations 
out-of-service under § 385.325(b) or 
under a notice ordering it to take spec-
ified actions to remedy its safety man-
agement controls under § 385.319(c), the 
FMCSA will remove the new entrant 
designation and notify the new entrant 
in writing that its registration has be-
come permanent. Thereafter, the 
FMCSA will evaluate the motor carrier 
on the same basis as any other carrier. 

(b) If a new entrant is determined to 
be ‘‘unfit’’ after a compliance review 
its new entrant registration will be re-
voked. (See § 385.13) 

(c) A new entrant that has reached 
the conclusion of the 18-month period 
but is under an order to correct its 
safety management practices under 
§ 385.319(c) will have its new entrant 
registration removed following 
FMCSA’s determination that the speci-
fied actions have been taken to remedy 
its safety management practices. The 
motor carrier will be notified in writ-
ing that its new entrant designation is 
removed and that its registration has 
become permanent. Thereafter, the 
FMCSA will evaluate the motor carrier 
on the same basis as any other carrier. 

(d) If a safety audit or compliance re-
view has not been performed by the end 
of the 18-month monitoring period 
through no fault of the motor carrier, 
the carrier will be permitted to con-
tinue operating as a new entrant until 
a safety audit or compliance review is 
performed and a final determination is 
made regarding the adequacy of its 
safety management controls. Based on 
the results of the safety audit or com-
pliance review, the FMCSA will either: 

(1) Remove the new entrant designa-
tion and notify the new entrant in 
writing that its registration has be-
come permanent; or 

(2) Revoke the new entrant registra-
tion in accordance with § 385.319(c). 
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§ 385.335 If the FMCSA conducts a 
compliance review on a new en-
trant, will the new entrant also be 
subject to a safety audit? 

If the FMCSA conducts a compliance 
review on a new entrant that has not 
previously been subject to a safety 
audit and issues a safety fitness deter-
mination, the new entrant will not 
have to undergo a safety audit under 
this subpart. However, the new entrant 
will continue to be subject to the 18- 
month safety-monitoring period prior 
to removal of the new entrant designa-
tion. 

§ 385.337 What happens if a new en-
trant refuses to permit a safety 
audit to be performed on its oper-
ations? 

(a) If a new entrant refuses to permit 
a safety audit to be performed on its 
operations, FMCSA will provide the 
carrier with written notice that its 
registration will be revoked and its op-
erations placed out of service unless 
the new entrant agrees in writing, 
within 10 days from the service date of 
the notice, to permit the safety audit 
to be performed. The refusal to permit 
a safety audit to be performed may 
subject the new entrant to the penalty 
provisions of 49 U.S.C. 521(b)(2)(A), as 
adjusted for inflation by 49 CFR part 
386, appendix B. 

(b) If the new entrant does not agree 
to undergo a safety audit as specified 
in paragraph (a) of this section, its reg-
istration will be revoked and its inter-
state operations placed out of service 
effective on the 11th day from the serv-
ice date of the notice issued under 
paragraph (a) of this section. 

[67 FR 31983, May 13, 2002, as amended at 73 
FR 76491, Dec. 16, 2008] 

Subpart E—Hazardous Materials 
Safety Permits 

SOURCE: 69 FR 39367, June 30, 2004, unless 
otherwise noted. 

§ 385.401 What is the purpose and 
scope of this subpart? 

(a) This subpart contains the require-
ments for obtaining and maintaining a 
safety permit to transport certain haz-
ardous materials. No one may trans-
port the materials listed in § 385.403 

without a safety permit required by 
this subpart. 

(b) This subpart includes: 
(1) Definitions of terms used in this 

subpart; 
(2) The list of hazardous materials 

that require a safety permit if trans-
ported in commerce; 

(3) The requirements and procedures 
a carrier must follow in order to be 
issued a safety permit and maintain a 
safety permit; 

(4) The procedures for a motor carrier 
to follow to initiate an administrative 
review of a denial, suspension, or rev-
ocation of a safety permit. 

§ 385.402 What definitions are used in 
this subpart? 

(a) The definitions in parts 390 and 
385 of this chapter apply to this sub-
part, except where otherwise specifi-
cally noted. 

(b) As used in this part, 
Hazardous material has the same 

meaning as under § 171.8 of this title: A 
substance or material that the Sec-
retary of Transportation has deter-
mined is capable of posing an unreason-
able risk to health, safety, and prop-
erty when transported in commerce, 
and has designated as hazardous under 
Sec. 5103 of Federal hazardous mate-
rials transportation law (49 U.S.C. 
5103). The term includes hazardous sub-
stances, hazardous wastes, marine pol-
lutants, elevated temperature mate-
rials, materials designated as haz-
ardous in the Hazardous Materials 
Table (see § 172.101 of this title), and 
materials that meet the defining cri-
teria for hazard classes and divisions in 
part 173 of this title. 

Hazmat employee has the same mean-
ing as under § 171.8 of this title: A per-
son who is employed by a hazmat em-
ployer as defined under § 171.8 of this 
title, and who in the course of employ-
ment directly affects hazardous mate-
rials transportation safety. This term 
includes an owner-operator of a motor 
vehicle that transports hazardous ma-
terials in commerce. This term in-
cludes an individual who, during the 
course of employment: 

(1) Loads, unloads, or handles haz-
ardous materials; 

(2) Manufactures, tests, reconditions, 
repairs, modifies, marks, or otherwise 
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represents containers, drums, or pack-
aging as qualified for use in the trans-
portation of hazardous materials; 

(3) Prepares hazardous materials for 
transportation; 

(4) Is responsible for the safe trans-
portation of hazardous materials; or 

(5) Operates a vehicle used to trans-
port hazardous materials. 

Liquefied natural gas (LNG) means a 
Division 2.1 liquefied natural gas mate-
rial that is transported in a liquid 
state with a methane content of 85 per-
cent or more. 

Safety permit means a document 
issued by FMCSA that contains a per-
mit number and confers authority to 
transport in commerce the hazardous 
materials listed in § 385.403. 

Shipment means the offering or load-
ing of hazardous materials at one load-
ing facility using one transport vehi-
cle, or the transport of that transport 
vehicle. 

§ 385.403 Who must hold a safety per-
mit? 

After the date following January 1, 
2005, that a motor carrier is required to 
file a Motor Carrier Identification Re-
port Form (MCS–150) according to the 
schedule set forth in § 390.19(a) of this 
chapter, the motor carrier may not 
transport in interstate or intrastate 
commerce any of the following haz-
ardous materials, in the quantity indi-
cated for each, unless the motor carrier 
holds a safety permit: 

(a) A highway route-controlled quan-
tity of a Class 7 (radioactive) material, 
as defined in § 173.403 of this title; 

(b) More than 25 kg (55 pounds) net 
weight of a Division 1.1, 1.2, or 1.3 (ex-
plosive) material or articles or an 
amount of a Division 1.5 (explosive) 
material requiring placarding under 
part 172 of this title; 

(c) More than one liter (1.08 quarts) 
per package of a ‘‘material poisonous 
by inhalation,’’ as defined in § 171.8 of 
this title, that meets the criteria for 
‘‘hazard zone A,’’ as specified in 
§ 173.116(a) or § 173.133(a) of this title; 

(d) A ‘‘material poisonous by inhala-
tion,’’ in a ‘‘bulk packaging,’’ both as 
defined in § 171.8 of this title, that 
meets the criteria for ‘‘hazard zone B,’’ 
as specified in § 173.116(a) or § 173.133(a); 

(e) A ‘‘material poisonous by inhala-
tion,’’ as defined in § 171.8 of this title, 
that meets the criteria for ‘‘hazard 
zone C,’’ or ‘‘hazard zone D,’’ as speci-
fied in § 173.116(a) of this title, in a 
packaging having a capacity equal to 
or greater than 13,248 L (3,500) gallons; 
or 

(f) A shipment of methane (com-
pressed or refrigerated liquid), natural 
gas (compressed or refrigerated liquid), 
or any other compressed or refrig-
erated liquefied gas with a methane 
content of at least 85 percent, in bulk 
packaging having a capacity equal to 
or greater than 13,248 L (3,500 gallons). 

[69 FR 39367, June 30, 2004, as amended at 77 
FR 59826, Oct. 1, 2012; 80 FR 59073, Oct. 1, 2015] 

§ 385.405 How does a motor carrier 
apply for a safety permit? 

(a) Application form(s). (1) To apply 
for a new safety permit or renewal of 
the safety permit, a motor carrier 
must complete and submit Form MCS- 
150B, Combined Motor Carrier Identi-
fication Report and HM Permit Appli-
cation. 

(2) The Form MCS-150B will also sat-
isfy the requirements for obtaining and 
renewing a USDOT Number; there is no 
need to complete Form MCS-150, Motor 
Carrier Identification Report. 

(b) Where to get forms and instructions. 
The forms listed in paragraph (a) of 
this section, and instructions for com-
pleting the forms, may be obtained on 
the Internet at http:// 
www.fmcsa.dot.gov, or by contacting 
FMCSA at Federal Motor Carrier Safe-
ty Administration, Office of Informa-
tion Technology (MC–RI), 1200 New Jer-
sey Ave., SE., Washington, DC 20590– 
0001, Telephone: 1-800-832-5660. 

(c) Registration with the Pipeline and 
Hazardous Materials Safety Administra-
tion (PHMSA). The motor carrier must 
be registered with PHMSA in accord-
ance with part 107, subpart G of this 
title. 

(d) Updating information on Form 
MCS–150B. A motor carrier holding a 
safety permit must report to FMCSA 
any change in the information on its 
Form MCS–150B within 30 days of the 
change. The motor carrier must use 
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Form MCS–150B to report the new in-
formation (contact information in 
paragraph (b) of this section). 

[69 FR 39367, June 30, 2004, as amended at 72 
FR 55701, Oct. 1, 2007; 73 FR 76491, Dec. 16. 
2008; 77 FR 59826, Oct. 1, 2012] 

EFFECTIVE DATE NOTE: At 78 FR 52649, Aug. 
23, 2013, § 385.405 was revised, effective Oct. 23, 
2015. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 385.405 How does a motor carrier apply 
for a safety permit? 

(a) Application form. (1) To apply for a new 
safety permit or renewal of the safety per-
mit, a motor carrier must complete and sub-
mit Form MCSA–1—FMCSA Registration/Up-
date (USDOT Number—Operating Authority 
Application) and meet the requirements 
under 49 CFR part 390, subpart E. 

(2) The Form MCSA–1 also will also satisfy 
the requirements for obtaining and renewing 
a USDOT Number. 

(b) Where to get forms and instructions. Form 
MCSA–1 is an electronic application and is 
available, including complete instructions, 
from the FMCSA Web site at http:// 
www.fmcsa.dot.gov (Keyword ‘‘MCSA–1’’). 

(c) Signature and certification. An official of 
the motor carrier must sign and certify that 
the information is correct on each form the 
motor carrier submits. 

(d) Updating information. A motor carrier 
holding a safety permit must report to 
FMCSA any change in the information on its 
Form MCSA–1 within 30 days of the change. 
The motor carrier must use Form MCSA–1 to 
report the new information. 

§ 385.407 What conditions must a 
motor carrier satisfy for FMCSA to 
issue a safety permit? 

(a) Motor carrier safety performance. 
(1) The motor carrier must have a 
‘‘Satisfactory’’ safety rating assigned 
by either FMCSA, pursuant to the 
Safety Fitness Procedures of this part, 
or the State in which the motor carrier 
has its principal place of business, if 
the State has adopted and implemented 
safety fitness procedures that are 
equivalent to the procedures in subpart 
A of this part; and 

(2) FMCSA will not issue a safety 
permit to a motor carrier that: 

(i) Does not certify that it has a sat-
isfactory security program as required 
in § 385.407(b); 

(ii) Has a crash rate in the top 30 per-
cent of the national average as indi-
cated in the FMCSA Motor Carrier 

Management Information System 
(MCMIS); or 

(iii) Has a driver, vehicle, hazardous 
materials, or total out-of-service rate 
in the top 30 percent of the national av-
erage as indicated in the MCMIS. 

(b) Satisfactory security program. The 
motor carrier must certify that it has 
a satisfactory security program, in-
cluding: 

(1) A security plan meeting the re-
quirements of part 172, subpart I of this 
title, and addressing how the carrier 
will ensure the security of the written 
route plan required by this part; 

(2) A communications plan that al-
lows for contact between the commer-
cial motor vehicle operator and the 
motor carrier to meet the periodic con-
tact requirements in § 385.415(c)(1); and 

(3) Successful completion by all 
hazmat employees of the security 
training required in § 172.704(a)(4) and 
(a)(5) of this title. 

(c) Registration with the Pipeline and 
Hazardous Materials Safety Administra-
tion (PHMSA). The motor carrier must 
be registered with the PHMSA in ac-
cordance with part 107, subpart G of 
this title. 

[69 FR 39367, June 30, 2004, as amended at 75 
FR 17241, Apr. 5, 2010; 77 FR 28450, May 14, 
2012; 78 FR 58481, Sept. 24, 2013] 

§ 385.409 When may a temporary safe-
ty permit be issued to a motor car-
rier? 

(a) Temporary safety permit. If a motor 
carrier does not meet the criteria in 
§ 385.407(a), FMCSA may issue it a tem-
porary safety permit. To obtain a tem-
porary safety permit a motor carrier 
must certify on Form MCS–150B that it 
is operating in full compliance with 
the HMRs; with the FMCSRs, and/or 
comparable State regulations, which-
ever is applicable; and with the min-
imum financial responsibility require-
ments in part 387 of this chapter or in 
State regulations, whichever is appli-
cable. 

(b) FMCSA will not issue a tem-
porary safety permit to a motor carrier 
that: 

(1) Does not certify that it has a sat-
isfactory security program as required 
in § 385.407(b); 
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(2) Has a crash rate in the top 30 per-
cent of the national average as indi-
cated in the FMCSA’s MCMIS; or 

(3) Has a driver, vehicle, hazardous 
materials, or total out-of-service rate 
in the top 30 percent of the national av-
erage as indicated in the MCMIS. 

(c) A temporary safety permit shall 
be valid for 180 days after the date of 
issuance or until the motor carrier is 
assigned a new safety rating, which-
ever occurs first. 

(1) A motor carrier that receives a 
Satisfactory safety rating will be 
issued a safety permit (see § 385.421). 

(2) A motor carrier that receives a 
less than Satisfactory safety rating is 
ineligible for a safety permit and will 
be subject to revocation of its tem-
porary safety permit. 

(d) If a motor carrier has not received 
a safety rating within the 180-day time 
period, FMCSA will extend the effec-
tive date of the temporary safety per-
mit for an additional 60 days, provided 
the motor carrier demonstrates that it 
is continuing to operate in full compli-
ance with the FMCSRs and HMRs. 

EFFECTIVE DATE NOTE: At 78 FR 52650, Aug. 
23, 2013, § 385.409 was amended by revising 
paragraph (a), effective Oct. 23, 2015. For the 
convenience of the user, the revised text is 
set forth as follows: 

§ 385.409 When may a temporary safety per-
mit be issued to a motor carrier? 

(a) Temporary safety permit. If a motor car-
rier does not meet the criteria of § 385.407(a), 
FMCSA may issue it a temporary safety per-
mit. To obtain a temporary safety permit, a 
motor carrier must certify on Form MCSA– 
1 that it is operating in full compliance with 
the HMRs, with the FMCSRs, and/or com-
parable State regulations, whichever is ap-
plicable; and with the minimum financial re-
sponsibility requirements in part 387 of this 
subchapter or in State regulations, which-
ever is applicable. 

§ 385.411 Must a motor carrier obtain a 
safety permit if it has a State per-
mit? 

Yes. However, if FMCSA is able to 
verify that a motor carrier has a safety 
permit issued by a State under a pro-
gram that FMCSA has determined to 
be equivalent to the provisions of this 
subpart, FMCSA will immediately 
issue a safety permit to the motor car-
rier upon receipt of an application in 

accordance with § 385.405, without fur-
ther inspection or investigation. 

§ 385.413 What happens if a motor car-
rier receives a proposed safety rat-
ing that is less than Satisfactory? 

(a) If a motor carrier does not al-
ready have a safety permit, it will not 
be issued a safety permit (including a 
temporary safety permit) unless and 
until a Satisfactory safety rating is 
issued to the motor carrier. 

(b) If a motor carrier holds a safety 
permit (including a temporary safety 
permit), the safety permit will be sub-
ject to revocation or suspension (see 
§ 385.421). 

§ 385.415 What operational require-
ments apply to the transportation 
of a hazardous material for which a 
permit is required? 

(a) Information that must be carried in 
the vehicle. During transportation, the 
following must be maintained in each 
commercial motor vehicle that trans-
ports a hazardous material listed in 
§ 385.403 and must be made available to 
an authorized official of a Federal, 
State, or local government agency 
upon request. 

(1) A copy of the safety permit or an-
other document showing the permit 
number, provided that document clear-
ly indicates the number is the FMCSA 
Safety Permit number; 

(2) A written route plan that meets 
the requirements of § 397.101 of this 
chapter for highway route-controlled 
Class 7 (radioactive) materials or 
§ 397.67 of this chapter for Division 1.1, 
1.2, and 1.3 (explosive) materials; and 

(3) The telephone number, including 
area code or country code, of an em-
ployee of the motor carrier or rep-
resentative of the motor carrier who is 
familiar with the routing of the per-
mitted material. The motor carrier 
employee or representative must be 
able to verify that the shipment is 
within the general area for the ex-
pected route for the permitted mate-
rial. The telephone number, when 
called, must be answered directly by 
the motor carrier or its representative 
at all times while the permitted mate-
rial is in transportation including stor-
age incidental to transportation. An-
swering machines are not sufficient to 
meet this requirement. 
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(b)(1) Inspection of vehicle trans-
porting Class 7 (radioactive) materials. 
Before a motor carrier may transport a 
highway route controlled quantity of a 
Class 7 (radioactive) material, the 
motor carrier must have a pre-trip in-
spection performed on each motor ve-
hicle to be used to transport a highway 
route controlled quantity of a Class 7 
(radioactive) material, in accordance 
with the requirements of the ‘‘North 
American Standard Out-of-Service Cri-
teria and Level VI Inspection Proce-
dures and Out-of-Service Criteria for 
Commercial Highway Vehicles Trans-
porting Transuranics and Highway 
Route Controlled Quantities of Radio-
active Materials as defined in 49 CFR 
Part 173.403’’, (incorporated by ref-
erence, see § 385.4). 

(2) All materials incorporated by ref-
erence are available for inspection at 
the Federal Motor Carrier Safety Ad-
ministration, Office of Enforcement 
and Compliance (MC–EC), 1200 New Jer-
sey Ave., SE., Washington, DC 20590– 
0001; and the National Archives and 
Records Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741–6030, 
or go to: http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

(c) Additional requirements. A motor 
carrier transporting hazardous mate-
rials requiring a permit under this part 
must also meet the following require-
ments: 

(1) The operator of a motor vehicle 
used to transport a hazardous material 
listed in § 385.403 must follow the com-
munications plan required in 
§ 385.407(b)(2) to make contact with the 
carrier at the beginning and end of 
each duty tour, and at the pickup and 
delivery of each permitted load. Con-
tact may be by telephone, radio or via 
an electronic tracking or monitoring 
system. The motor carrier or driver 
must maintain a record of communica-
tions for 6 months after the initial ac-
ceptance of a shipment of hazardous 
material for which a safety permit is 
required. The record of communica-
tions must contain the name of the 
driver, identification of the vehicle, 
permitted material(s) being trans-
ported, and the date, location, and 

time of each contact required under 
this section. 

(2) The motor carrier should contact 
the Transportation Security Adminis-
tration’s Transportation Security Co-
ordination Center (703–563–3236 or 703– 
563–3237) at any time the motor carrier 
suspects its shipment of a hazardous 
material listed in § 385.403 is lost, sto-
len or otherwise unaccounted for. 

[69 FR 39367, June 30, 2004, as amended at 72 
FR 55701, Oct. 1, 2007; 77 FR 59826, Oct. 1, 2012] 

§ 385.417 Is a motor carrier’s safety 
permit number available to others? 

Upon request, a motor carrier must 
provide the number of its safety permit 
to a person who offers a hazardous ma-
terial listed in § 385.403 for transpor-
tation in commerce. A motor carrier’s 
permit number will also be available to 
the public on the FMCSA Safety and 
Fitness Electronic Records System at 
http://www.safersys.org. 

§ 385.419 How long is a safety permit 
effective? 

Unless suspended or revoked, a safety 
permit (other than a temporary safety 
permit) is effective for two years, ex-
cept that: 

(a) A safety permit will be subject to 
revocation if a motor carrier fails to 
submit a renewal application (Form 
MCS–150B) in accordance with the 
schedule set forth for filing Form MCS– 
150 in § 390.19(a) of this chapter; and 

(b) An existing safety permit will re-
main in effect pending FMCSA’s proc-
essing of an application for renewal if a 
motor carrier submits the required ap-
plication (Form MS–150B) in accord-
ance with the schedule set forth in 
§ 390.19(a)(2) and (a)(3) of this chapter. 

EFFECTIVE DATE NOTE: At 78 FR 52650, Aug. 
23, 2013, § 385.419 was revised, effective Oct. 23, 
2015. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 385.419 How long is a safety permit effec-
tive? 

Unless suspended or revoked, a safety per-
mit (other than a temporary safety permit) 
is effective for two years, except that: 

(a) A safety permit will be subject to rev-
ocation if a motor carrier fails to submit a 
renewal application (Form MCSA–1) in ac-
cordance with the schedule set forth for fil-
ing Form MCSA–1 in part 390, subpart E, of 
this subchapter; and 
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(b) An existing safety permit will remain 
in effect pending FMCSA’s processing of an 
application for renewal if a motor carrier 
submits the required application (Form 
MCSA–1) in accordance with the schedule set 
forth in part 390, subpart E, of this sub-
chapter. 

§ 385.421 Under what circumstances 
will a safety permit be subject to 
revocation or suspension by 
FMCSA? 

(a) Grounds. A safety permit will be 
subject to revocation or suspension by 
FMCSA for the following reasons: 

(1) A motor carrier fails to submit a 
renewal application (Form MCS–150B) 
in accordance with the schedule set 
forth in § 390.19(a)(2) and (a)(3) of this 
chapter; 

(2) A motor carrier provides any false 
or misleading information on its appli-
cation (Form MCS–150B) or as part of 
updated information it is providing on 
Form MCS–150B (see § 385.405(d)). 

(3) A motor carrier is issued a final 
safety rating that is less than Satisfac-
tory; 

(4) A motor carrier fails to maintain 
a satisfactory security plan as set forth 
in § 385.407(b); 

(5) A motor carrier fails to comply 
with applicable requirements in the 
FMCSRs, the HMRs, or compatible 
State requirements governing the 
transportation of hazardous materials, 
in a manner showing that the motor 
carrier is not fit to transport the haz-
ardous materials listed in § 385.403; 

(6) A motor carrier fails to comply 
with an out-of-service order; 

(7) A motor carrier fails to comply 
with any other order issued under the 
FMCSRs, the HMRs, or compatible 
State requirements governing the 
transportation of hazardous materials, 
in a manner showing that the motor 
carrier is not fit to transport the haz-
ardous materials listed in § 385.403; 

(8) A motor carrier fails to maintain 
the minimum financial responsibility 
required by § 387.9 of this chapter or an 
applicable State requirement; 

(9) A motor carrier fails to maintain 
current hazardous materials registra-
tion with the Pipeline and Hazardous 
Materials Safety Administration; or 

(10) A motor carrier loses its oper-
ating rights or has its registration sus-
pended in accordance with § 386.83 or 

§ 386.84 of this chapter for failure to pay 
a civil penalty or abide by a payment 
plan. 

(b) Determining whether a safety permit 
is revoked or suspended. A motor car-
rier’s safety permit will be suspended 
the first time any of the conditions 
specified in paragraph (a) of this sec-
tion are found to apply to the motor 
carrier. A motor carrier’s safety permit 
will be revoked if any of the conditions 
specified in paragraph (a) of this sec-
tion are found to apply to the motor 
carrier and the carrier’s safety permit 
has been suspended in the past for any 
of the reasons specified in paragraph 
(a) of this section. 

(c) Effective date of suspension or rev-
ocation. A suspension or revocation of a 
safety permit is effective: 

(1) Immediately after FMCSA deter-
mines that an imminent hazard exists, 
after FMCSA issues a final safety rat-
ing that is less than Satisfactory, or 
after a motor carrier loses its oper-
ating rights or has its registration sus-
pended for failure to pay a civil pen-
alty or abide by a payment plan; 

(2) Thirty (30) days after service of a 
written notification that FMCSA pro-
poses to suspend or revoke a safety per-
mit, if the motor carrier does not sub-
mit a written request for administra-
tive review within that time period; or 

(3) As specified in § 385.423(c), when 
the motor carrier submits a written re-
quest for administrative review of 
FMCSA’s proposal to suspend or revoke 
a safety permit. 

(4) A motor carrier whose safety per-
mit has been revoked will not be issued 
a replacement safety permit or tem-
porary safety permit for 365 days from 
the time of revocation. 

[69 FR 39367, June 30, 2004, as amended at 78 
FR 58481, Sept. 24, 2013] 

EFFECTIVE DATE NOTE: At 78 FR 52650, Aug. 
23, 2013, § 385.421 was amended by revising 
paragraphs (a)(1) and (2), effective Oct. 23, 
2015. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 385.421 Under what circumstances will a 
safety permit be subject to revocation or 
suspension by FMCSA? 

(a) * * * 
(1) A motor carrier fails to submit a re-

newal application (Form MCSA–1) in accord-
ance with the schedule set forth in part 390, 
subpart E, of this subchapter. 
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(2) A motor carrier provides any false or 
misleading information on its application 
form (Form MCSA–1) or as part of updated 
information it is providing on Form MCSA– 
1 (see § 385.405(d)). 

§ 385.423 Does a motor carrier have a 
right to an administrative review of 
a denial, suspension, or revocation 
of a safety permit? 

A motor carrier has a right to an ad-
ministrative review pursuant to the 
following procedures and conditions: 

(a) Less than Satisfactory safety rating. 
If a motor carrier is issued a proposed 
safety rating that is less than Satisfac-
tory, it has the right to request (1) an 
administrative review of a proposed 
safety rating, as set forth in § 385.15, 
and (2) a change to a proposed safety 
rating based on corrective action, as 
set forth in § 385.17. After a motor car-
rier has had an opportunity for admin-
istrative review of, or change to, a pro-
posed safety rating, FMCSA’s issuance 
of a final safety rating constitutes 
final agency action, and a motor car-
rier has no right to further administra-
tive review of FMCSA’s denial, suspen-
sion, or revocation of a safety permit 
when the motor carrier has been issued 
a final safety rating that is less than 
Satisfactory. 

(b) Failure to pay civil penalty or abide 
by payment plan. If a motor carrier is 
notified that failure to pay a civil pen-
alty will result in suspension or termi-
nation of its operating rights, it has 
the right to an administrative review 
of that proposed action in a show cause 
proceeding, as set forth in § 386.83(b) or 
§ 386.84(b) of this chapter. The decision 
by FMCSA’s Chief Safety Officer in the 
show cause proceeding constitutes final 
agency action, and a motor carrier has 
no right to further administrative re-
view of FMCSA’s denial, suspension, or 
revocation of a safety permit when the 
motor carrier has lost its operating 
rights or had its registration suspended 
for failure to pay a civil penalty or 
abide by a payment plan. 

(c) Other grounds. Under cir-
cumstances other than those set forth 
in paragraphs (a) and (b) of this sec-
tion, a motor carrier may submit a 
written request for administrative re-
view within 30 days after service of a 
written notification that FMCSA has 
denied a safety permit, that FMCSA 

has immediately suspended or revoked 
a safety permit, or that FMCSA has 
proposed to suspend or revoke a safety 
permit. The rules for computing time 
limits for service and requests for ex-
tension of time in §§ 386.5, 386.6, and 
386.8 of this chapter apply to the pro-
ceedings on a request for administra-
tive review under this section. 

(1) The motor carrier must send or 
deliver its written request for adminis-
trative review to FMCSA Chief Safety 
Officer, with a copy to FMCSA Chief 
Counsel, at the following addresses: 

(i) Chief Safety Officer, Federal 
Motor Carrier Safety Administration, 
1200 New Jersey Ave., SE., Washington, 
DC 20590–0001 Attention: Adjudications 
Counsel (MC–CC). 

(ii) Chief Counsel (MC–CC), Federal 
Motor Carrier Safety Administration, 
1200 New Jersey Ave., SE., Washington, 
DC 20590–0001. 

(2) A request for administrative re-
view must state the specific grounds 
for review and include all information, 
evidence, and arguments upon which 
the motor carrier relies to support its 
request for administrative review. 

(3) Within 30 days after service of a 
written request for administrative re-
view, the Office of the Chief Counsel 
shall submit to the Chief Safety Officer 
a written response to the request for 
administrative review. The Office of 
the Chief Counsel must serve a copy of 
its written response on the motor car-
rier requesting administrative review. 

(4) The Chief Safety Officer may de-
cide a motor carrier’s request for ad-
ministrative review on the written sub-
missions, hold a hearing personally, or 
refer the request to an administrative 
law judge for a hearing and rec-
ommended decision. The Chief Safety 
Officer or administrative law judge is 
authorized to specify, and must notify 
the parties of, specific procedural rules 
to be followed in the proceeding (which 
may include the procedural rules in 
part 386 of this chapter that are consid-
ered appropriate). 

(5) If a request for administrative re-
view is referred to an administrative 
law judge, the recommended decision 
of the administrative law judge be-
comes the final decision of the Chief 
Safety Officer 45 days after service of 
the recommended decision is served, 

VerDate Sep<11>2014 17:13 Dec 21, 2015 Jkt 235225 PO 00000 Frm 00285 Fmt 8010 Sfmt 8010 Q:\49\49V5.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



276 

49 CFR Ch. III (10–1–15 Edition) § 385.501 

unless either the motor carrier or the 
Office of the Chief Counsel submits a 
petition for review to the Chief Safety 
Officer (and serves a copy of its peti-
tion on the other party) within 15 days 
after service of the recommended deci-
sion. In response to a petition for re-
view of a recommended decision of an 
administrative law judge: 

(i) The other party may submit a 
written reply within 15 days of service 
of the petition for review. 

(ii) The Chief Safety Officer may 
adopt, modify, or set aside the rec-
ommended decision of an administra-
tive law judge, and may also remand 
the petition for review to the adminis-
trative law judge for further pro-
ceedings. 

(6) The Chief Safety Officer will issue 
a final decision on any request for ad-
ministrative review when: 

(i) The request for administrative re-
view has not been referred to an admin-
istrative law judge; 

(ii) A petition for review of a rec-
ommended decision by an administra-
tive law judge has not been remanded 
to the administrative law judge for fur-
ther proceedings; or 

(iii) An administrative law judge has 
held further proceedings on a petition 
for review and issued a supplementary 
recommended decision. 

(7) The decision of the Chief Safety 
Officer (including a recommended deci-
sion of an administrative law judge 
that becomes the decision of the Chief 
Safety Officer under paragraph (c)(5) of 
this section) constitutes final agency 
action, and there is no right to further 
administrative reconsideration or re-
view. 

(8) Any appeal of a final agency ac-
tion under this section must be taken 
to an appropriate United States Court 
of Appeals. Unless the Court of Appeals 
issues a stay pending appeal, the final 
agency action shall not be suspended 
while the appeal is pending. 

[69 FR 39367, June 30, 2004, as amended at 72 
FR 55701, Oct. 1, 2007] 

Subpart F—Intermodal Equipment 
Providers 

SOURCE: 73 FR 76819, Dec. 17, 2008, unless 
otherwise noted. 

§ 385.501 Roadability review. 
(a) FMCSA will perform roadability 

reviews of intermodal equipment pro-
viders, as defined in § 390.5 of this chap-
ter. 

(b) FMCSA will evaluate the results 
of the roadability review using the cri-
teria in appendix A to this part as they 
relate to compliance with parts 390, 
393, and 396 of this chapter. 

§ 385.503 Results of roadability review. 
(a) FMCSA will not assign a safety 

rating to an intermodal equipment pro-
vider based on the results of a road-
ability review. However, FMCSA may 
cite the intermodal equipment provider 
for violations of parts 390, 393, and 396 
of this chapter and may impose civil 
penalties resulting from the road-
ability review. 

(b) FMCSA may prohibit the inter-
modal equipment provider from ten-
dering specific items of intermodal 
equipment determined to constitute an 
‘‘imminent hazard’’ (See § 386.72(b)(1) of 
this chapter). 

(c) FMCSA may prohibit an inter-
modal equipment provider from ten-
dering any intermodal equipment from 
a particular location or multiple loca-
tions if the agency determines the 
intermodal equipment provider’s fail-
ure to comply with the FMCSRs con-
stitutes an imminent hazard under 
§ 386.72(b)(1). 

Subpart G [Reserved] 

Subpart H—Special Rules for New 
Entrant Non-North America- 
Domiciled Carriers 

SOURCE: 73 FR 76491, Dec. 16, 2008, unless 
otherwise noted. 

§ 385.601 Scope of rules. 
The rules in this subpart govern the 

application by a non-North America- 
domiciled motor carrier to provide 
transportation of property and pas-
sengers in interstate commerce in the 
United States. 

§ 385.603 Application. 
(a) Each applicant applying under 

this subpart must submit an applica-
tion that consists of: 
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(1) Form OP–1(NNA)—Application for 
U.S. Department of Transportation 
(USDOT) Registration by Non-North 
America-Domiciled Motor Carriers; 

(2) Form MCS–150—Motor Carrier 
Identification Report; and 

(3) A notification of the means used 
to designate process agents, either by 
submission in the application package 
of Form BOC–3—Designation of 
Agents—Motor Carriers, Brokers and 
Freight Forwarders or a letter stating 
that the applicant will use a process 
agent service that will submit the 
Form BOC–3 electronically. 

(b) FMCSA will only process an appli-
cation if it meets the following condi-
tions: 

(1) The application must be com-
pleted in English; 

(2) The information supplied must be 
accurate, complete, and include all re-
quired supporting documents and appli-
cable certifications in accordance with 
the instructions to Form OP–1(NNA), 
Form MCS–150 and Form BOC–3; 

(3) The application must include the 
filing fee payable to the FMCSA in the 
amount set forth at 49 CFR 360.3(f)(1); 
and 

(4) The application must be signed by 
the applicant. 

(c) An applicant must submit the ap-
plication to the address provided in 
Form OP–1(NNA). 

(d) An applicant may obtain the ap-
plication forms from any FMCSA Divi-
sion Office or download them from the 
FMCSA Web site at: http:// 
www.fmcsa.dot.gov/forms/forms.htm. 

EFFECTIVE DATE NOTE: At 78 FR 52650, Aug. 
23, 2013, § 385.603 was revised, effective Oct. 23, 
2015. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 385.603 Application. 
(a) Each applicant applying under this sub-

part must submit an application that con-
sists of: 

(1) Form MCSA–1, FMCSA Registration/ 
Update (USDOT Number—Operating Author-
ity Application); and 

(2) A notification of the means used to des-
ignate process agents, either by submission 
in the application package of Form BOC–3, 
Designation of Agents—Motor Carriers, Bro-
kers and Freight Forwarders, or a letter 
stating that the applicant will use a process 
agent service that will submit the Form 
BOC–3 electronically. 

(b) The FMCSA will process an application 
only if it meets the following conditions: 

(1) The application must be completed in 
English. 

(2) The information supplied must be accu-
rate, complete, and include all required sup-
porting documents and applicable certifi-
cations in accordance with the instructions 
to Form MCSA–1 and Form BOC–3. 

(3) The application must include the filing 
fee payable to the FMCSA in the amount set 
forth at 49 CFR 360.3(f)(1). 

(4) The application must be signed by the 
applicant. 

(c) An applicant must electronically file 
Form MCSA–1. 

(d) Form MCSA–1 is an electronic applica-
tion and is available, including complete in-
structions, from the FMCSA Web site at 
http://www.fmcsa.dot.gov (Keyword ‘‘MCSA– 
1’’). 

§ 385.605 New entrant registration 
driver’s license and drug and alco-
hol testing requirements. 

(a) A non-North America-domiciled 
motor carrier must use only drivers 
who possess a valid commercial driv-
er’s license—a CDL, Canadian Commer-
cial Driver’s License, or Mexican 
Licencia de Federal de Conductor—to 
operate its vehicles in the United 
States. 

(b) A non-North America-domiciled 
motor carrier must subject each of the 
drivers described in paragraph (a) of 
this section to drug and alcohol testing 
as prescribed under part 382 of this sub-
chapter. 

§ 385.607 FMCSA action on the appli-
cation. 

(a) FMCSA will review and act on 
each application submitted under this 
subpart in accordance with the proce-
dures set out in this part. 

(b) FMCSA will validate the accuracy 
of information and certifications pro-
vided in the application by checking, 
to the extent available, data main-
tained in databases of the governments 
of the country where the carrier’s prin-
cipal place of business is located and 
the United States. 

(c) Pre-authorization safety audit. 
Every non-North America-domiciled 
motor carrier that applies under this 
part must satisfactorily complete an 
FMCSA-administered safety audit be-
fore FMCSA will grant new entrant 
registration to operate in the United 
States. The safety audit is a review by 
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FMCSA of the carrier’s written proce-
dures and records to validate the accu-
racy of information and certifications 
provided in the application and deter-
mine whether the carrier has estab-
lished or exercises the basic safety 
management controls necessary to en-
sure safe operations. FMCSA will 
evaluate the results of the safety audit 
using the criteria in the Appendix to 
this subpart. 

(d) An application of a non-North 
America-domiciled motor carrier re-
questing for-hire operating authority 
under part 365 of this subchapter may 
be protested under § 365.109(b). Such a 
carrier will be granted new entrant 
registration after successful comple-
tion of the pre-authorization safety 
audit and the expiration of the protest 
period, provided the application is not 
protested. If a protest to the applica-
tion is filed with FMCSA, new entrant 
registration will be granted only if 
FMCSA denies or rejects the protest. 

(e) If FMCSA grants new entrant reg-
istration to the applicant, it will as-
sign a distinctive USDOT Number that 
identifies the motor carrier as author-
ized to operate in the United States. In 
order to initiate operations in the 
United States, a non-North America- 
domiciled motor carrier with new en-
trant registration must: 

(1) Have its surety or insurance pro-
vider file proof of financial responsi-
bility in the form of certificates of in-
surance, surety bonds, and endorse-
ments, as required by § 387.7(e)(2), 
§ 387.31(e)(2), and § 387.301 of this sub-
chapter, as applicable; and 

(2) File a hard copy of, or have its 
process agent(s) electronically submit, 
Form BOC–3—Designation of Agents— 
Motor Carriers, Brokers and Freight 
Forwarders, as required by part 366 of 
this subchapter. 

(f) A non-North America-domiciled 
motor carrier must comply with all 
provisions of the safety monitoring 
system in part 385, subpart I of this 
subchapter, including successfully 
passing North American Standard com-
mercial motor vehicle inspections at 
least every 90 days and having safety 
decals affixed to each commercial 
motor vehicle operated in the United 
States as required by § 385.703(c) of this 
subchapter. 

(g) FMCSA may not re-designate a 
non-North America-domiciled carrier’s 
registration from new entrant to per-
manent prior to 18 months after the 
date its USDOT Number is issued and 
subject to successful completion of the 
safety monitoring system for non- 
North America-domiciled carriers set 
out in part 385, subpart I of this sub-
chapter. Successful completion in-
cludes obtaining a Satisfactory safety 
rating as the result of a compliance re-
view. 

EFFECTIVE DATE NOTE: At 78 FR 52650, Aug. 
23, 2013, § 385.607 was amended by revising 
paragraph (e)(2), effective Oct. 23, 2015. For 
the convenience of the user, the revised text 
is set forth as follows: 

§ 385.607 FMCSA action on the application. 

* * * * * 

(e) * * * 
(2) File or have its process agent(s) elec-

tronically submit, Form BOC–3—Designation 
of Agents—Motor Carriers, Brokers and 
Freight Forwarders, as required by part 366 
of this subchapter. 

* * * * * 

§ 385.609 Requirement to notify 
FMCSA of change in applicant in-
formation. 

(a)(1) A motor carrier subject to this 
subpart must notify FMCSA of any 
changes or corrections to the informa-
tion the Form BOC–3—Designation of 
Agents—Motor Carriers, Brokers and 
Freight Forwarders that occur during 
the application process or after having 
been granted new entrant registration. 

(2) A motor carrier subject to this 
subpart must notify FMCSA of any 
changes or corrections to the informa-
tion in Section I, IA or II of Form OP– 
1(NNA)—Application for U.S. Depart-
ment of Transportation (USDOT) Reg-
istration by Non-North America-Domi-
ciled Motor Carriers that occurs during 
the application process or after having 
been granted new entrant registration. 

(3) A motor carrier must notify 
FMCSA in writing within 45 days of the 
change or correction to information 
under paragraphs (a)(1) or (a)(2) of this 
section. 

(b) If a motor carrier fails to comply 
with paragraph (a) of this section, 
FMCSA may suspend or revoke its new 

VerDate Sep<11>2014 17:13 Dec 21, 2015 Jkt 235225 PO 00000 Frm 00288 Fmt 8010 Sfmt 8010 Q:\49\49V5.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



279 

Federal Motor Carrier Safety Administration, DOT Pt. 385, Subpt. H, App. 

entrant registration until it meets 
those requirements. 

EFFECTIVE DATE NOTE: At 78 FR 52650, Aug. 
23, 2013, § 385.609 was amended by revising 
paragraph (a)(2), and removing paragraph 
(a)(3), effective Oct. 23, 2015. For the conven-
ience of the user, the revised text is set forth 
as follows: 

385.609 Requirement to notify FMCSA of 
change in applicant information. 

(a) * * * 
(2) A motor carrier subject to this subpart 

must notify FMCSA of any changes or cor-
rections to the information in Section A of 
Form MCSA–1 that occur during the applica-
tion process or after the motor carrier has 
been granted new entrant registration. The 
motor carrier must report the changes or 
corrections within 30 days of the change. The 
motor carrier must use Form MCSA–1 to re-
port the new information. 

* * * * * 

APPENDIX TO SUBPART H OF PART 385— 
EXPLANATION OF PRE-AUTHORIZA-
TION SAFETY AUDIT EVALUATION 
CRITERIA FOR NON-NORTH AMERICA- 
DOMICILED MOTOR CARRIERS 

I. GENERAL 

(a) FMCSA will perform a safety audit of 
each non-North America-domiciled motor 
carrier before granting the carrier new en-
trant registration to operate within the 
United States. 

(b) FMCSA will conduct the safety audit at 
a location specified by the FMCSA. All 
records and documents must be made avail-
able for examination within 48 hours after a 
request is made. Saturdays, Sundays, and 
Federal holidays are excluded from the com-
putation of the 48-hour period. 

(c) The safety audit will include: 
(1) Verification of available performance 

data and safety management programs; 
(2) Verification of a controlled substances 

and alcohol testing program consistent with 
part 40 of this title; 

(3) Verification of the carrier’s system of 
compliance with hours-of-service rules in 
part 395 of this subchapter, including record-
keeping and retention; 

(4) Verification of proof of financial re-
sponsibility; 

(5) Review of available data concerning the 
carrier’s safety history, and other informa-
tion necessary to determine the carrier’s 
preparedness to comply with the Federal 
Motor Carrier Safety Regulations, parts 382 
through 399 of this subchapter, and the Fed-
eral Hazardous Material Regulations, parts 
171 through 180 of this title; 

(6) Inspection of available commercial 
motor vehicles to be used under new entrant 
registration, if any of these vehicles have 
not received a decal required by § 385.703(c) of 
this subchapter; 

(7) Evaluation of the carrier’s safety in-
spection, maintenance, and repair facilities 
or management systems, including 
verification of records of periodic vehicle in-
spections; 

(8) Verification of drivers’ qualifications, 
including confirmation of the validity of the 
CDL, Canadian Commercial Driver’s License, 
or Mexican Licencia de Federal de Con-
ductor, as applicable, of each driver the car-
rier intends to assign to operate under its 
new entrant registration; and 

(9) An interview of carrier officials to re-
view safety management controls and evalu-
ate any written safety oversight policies and 
practices. 

(d) To successfully complete the safety 
audit, a non-North America-domiciled motor 
carrier must demonstrate to FMCSA that it 
has the required elements in paragraphs I 
(c)(2), (3), (4), (7), and (8) of this appendix and 
other basic safety management controls in 
place which function adequately to ensure 
minimum acceptable compliance with the 
applicable safety requirements. FMCSA de-
veloped ‘‘safety audit evaluation criteria,’’ 
which uses data from the safety audit and 
roadside inspections to determine that each 
applicant for new entrant registration has 
basic safety management controls in place. 

(e) The safety audit evaluation process de-
veloped by FMCSA is used to: 

(1) Evaluate basic safety management con-
trols and determine if each non-North Amer-
ica-domiciled carrier and each driver is able 
to operate safely in the United States; and 

(2) Identify motor carriers and drivers who 
are having safety problems and need im-
provement in their compliance with the 
FMCSRs and the HMRs, before FMCSA 
issues new entrant registration to operate 
within the United States. 

II. SOURCE OF THE DATA FOR THE SAFETY 
AUDIT EVALUATION CRITERIA 

(a) The FMCSA’s evaluation criteria are 
built upon the operational tool known as the 
safety audit. FMCSA developed this tool to 
assist auditors, inspectors, and investigators 
in assessing the adequacy of a non-North 
America-domiciled carrier’s basic safety 
management controls. 

(b) The safety audit is a review of a non- 
North America-domiciled motor carrier’s op-
eration and is used to: 

(1) Determine if a carrier has the basic 
safety management controls required by 49 
U.S.C. 31144; and 

(2) In the event that a carrier is found not 
to be in compliance with applicable FMCSRs 
and HMRs, educate the carrier on how to 
comply with U.S. safety rules. 
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(c) Documents such as those contained in 
driver qualification files, records of duty sta-
tus, vehicle maintenance records, drug and 
alcohol testing records, and other records 
are reviewed for compliance with the 
FMCSRs and HMRs. Violations are cited on 
the safety audit. Performance-based infor-
mation, when available, is utilized to evalu-
ate the carrier’s compliance with the vehicle 
regulations. Recordable accident informa-
tion is also collected. 

III. OVERALL DETERMINATION OF THE CAR-
RIER’S BASIC SAFETY MANAGEMENT CON-
TROLS 

(a) The carrier will not receive new entrant 
registration if FMCSA cannot: 

(1) Verify a controlled substances and alco-
hol testing program consistent with part 40 
of this title; 

(2) Verify a system of compliance with the 
hours-of-service rules of this subchapter, in-
cluding recordkeeping and retention; 

(3) Verify proof of financial responsibility; 
(4) Verify records of periodic vehicle in-

spections; and 
(5) Verify the qualifications of each driver 

the carrier intends to assign to operate com-
mercial motor vehicles in the United States, 
as required by parts 383 and 391 of this sub-
chapter, including confirming the validity of 
each driver’s CDL, Canadian Commercial 
Driver’s License, or Mexican Licencia de 
Federal de Conductor, as appropriate. 

(b) If FMCSA confirms each item under 
paragraphs III (a)(1) through (5) of this ap-
pendix, the carrier will receive new entrant 
registration, unless FMCSA finds the carrier 
has inadequate basic safety management 
controls in at least three separate factors de-
scribed in part IV of this appendix. If FMCSA 
makes such a determination, the carrier’s 
application for new entrant registration will 
be denied. 

IV. EVALUATION OF REGULATORY COMPLIANCE 

(a) During the safety audit, FMCSA gath-
ers information by reviewing a motor car-
rier’s compliance with ‘‘acute’’ and ‘‘crit-
ical’’ regulations of the FMCSRs and HMRs. 

(b) Acute regulations are those where non-
compliance is so severe as to require imme-
diate corrective actions by a motor carrier 
regardless of the overall basic safety man-
agement controls of the motor carrier. 

(c) Critical regulations are those where 
noncompliance relates to management and/ 
or operational controls. These are indicative 
of breakdowns in a carrier’s management 
controls. 

(d) The list of the acute and critical regu-
lations, which are used in determining if a 
carrier has basic safety management con-
trols in place, is included in Appendix B, VII, 
List of Acute and Critical Regulations to 
part 385 of this subchapter. 

(e) Noncompliance with acute and critical 
regulations are indicators of inadequate 
safety management controls and usually 
higher than average accident rates. 

(f) Parts of the FMCSRs and the HMRs 
having similar characteristics are combined 
together into six regulatory areas called 
‘‘factors.’’ The regulatory factors, evaluated 
on the adequacy of the carrier’s safety man-
agement controls, are: 

(1) Factor 1—General: Parts 387 and 390; 
(2) Factor 2—Driver: Parts 382, 383, and 391; 
(3) Factor 3—Operational: Parts 392 and 

395; 
(4) Factor 4—Vehicle; Parts 393, 396 and in-

spection data for the last 12 months; 
(5) Factor 5—Hazardous Materials: Parts 

171, 177, 180 and 397; and 
(6) Factor 6—Accident: Recordable Acci-

dent Rate per Million Miles. 
(g) For each instance of noncompliance 

with an acute regulation, 1.5 points will be 
assessed. 

(h) For each instance of noncompliance 
with a critical regulation, 1 point will be as-
sessed. 

(i) Vehicle Factor. (1) When at least three 
vehicle inspections are recorded in the Motor 
Carrier Management Information System 
(MCMIS) during the twelve months before 
the safety audit or performed at the time of 
the review, the Vehicle Factor (part 396) will 
be evaluated on the basis of the Out-of-Serv-
ice (OOS) rates and noncompliance with 
acute and critical regulations. The results of 
the review of the OOS rate will affect the Ve-
hicle Factor as follows: 

(i) If the motor carrier has had at least 
three roadside inspections in the twelve 
months before the safety audit, and the vehi-
cle OOS rate is 34 percent or higher, one 
point will be assessed against the carrier. 
That point will be added to any other points 
assessed for discovered noncompliance with 
acute and critical regulations of part 396 of 
this chapter to determine the carrier’s level 
of safety management control for that fac-
tor. 

(ii) If the motor carrier’s vehicle OOS rate 
is less than 34 percent, or if there are less 
than three inspections, the determination of 
the carrier’s level of safety management 
controls will only be based on discovered 
noncompliance with the acute and critical 
regulations of part 396 of this chapter. 

(2) Roadside inspection information is re-
tained in the MCMIS and is integral to eval-
uating a motor carrier’s ability to success-
fully maintain its vehicles, thus preventing 
being placed OOS during a roadside inspec-
tion. Each safety audit will continue to have 
the requirements of part 396 of this chapter, 
Inspection, Repair, and Maintenance, re-
viewed as indicated by the above expla-
nation. 
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(j) Accident Factor. (1) In addition to the 
five regulatory factors, a sixth factor is in-
cluded in the process to address the accident 
history of the motor carrier. This factor is 
the recordable accident rate, which the car-
rier has experienced during the past 12 
months. Recordable accident, as defined in 49 
CFR 390.5, means an accident involving a 
commercial motor vehicle operating on a 
public road in interstate or intrastate com-
merce which results in a fatality; a bodily 
injury to a person who, as a result of the in-
jury, immediately receives medical treat-
ment away from the scene of the accident; or 
one or more motor vehicles incurring dis-
abling damage as a result of the accident re-
quiring the motor vehicle to be transported 
away from the scene by a tow truck or other 
motor vehicle. 

(2) [Reserved] 
(3) The recordable accident rate will be 

used in determining the carrier’s basic safety 
management controls in Factor 6, Accident. 
It will be used only when a carrier incurs two 
or more recordable accidents within the 12 
months before the safety audit. An urban 
carrier (a carrier operating entirely within a 
radius of 100 air miles) with a recordable rate 
per million miles greater than 1.7 will be 
deemed to have inadequate basic safety man-
agement controls for the accident factor. All 
other carriers with a recordable accident 
rate per million miles greater than 1.5 will 
be deemed to have inadequate basic safety 
management controls for the accident fac-
tor. The rates are the result of roughly dou-
bling the United States national average ac-
cident rate in Fiscal Years 1994, 1995, and 
1996. 

(4) FMCSA will continue to consider pre-
ventability when a new entrant contests the 
evaluation of the accident factor by pre-
senting compelling evidence that the record-
able rate is not a fair means of evaluating its 
accident factor. Preventability will be deter-
mined according to the following standard: 
‘‘If a driver, who exercises normal judgment 
and foresight, could have foreseen the possi-
bility of the accident that in fact occurred, 
and avoided it by taking steps within his/her 
control which would not have risked causing 
another kind of mishap, the accident was 
preventable.’’ 

(k) Factor Ratings. (1) The following table 
shows the five regulatory factors, parts of 
the FMCSRs and HMRs associated with each 
factor, and the accident factor. Each car-
rier’s level of basic safety management con-
trols with each factor is determined as fol-
lows: 

(i) Factor 1—General: Parts 390 and 387; 
(ii) Factor 2—Driver: Parts 382, 383, and 391; 
(iii) Factor 3—Operational: Parts 392 and 

395; 
(iv) Factor 4—Vehicle: Parts 393, 396 and 

the Out of Service Rate; 

(v) Factor 5—Hazardous Materials: Part 
171, 177, 180 and 397; and 

(vi) Factor 6—Accident: Recordable Acci-
dent Rate per Million Miles; 

(2) For paragraphs IV (k)(1)(i) through (v) 
of this appendix (Factors 1 through 5), if the 
combined violations of acute and/or critical 
regulations for each factor is equal to three 
or more points, the carrier is determined not 
to have basic safety management controls 
for that individual factor. 

(3) For paragraph IV (k)(1)(vi) of this ap-
pendix, if the recordable accident rate is 
greater than 1.7 recordable accidents per 
million miles for an urban carrier (1.5 for all 
other carriers), the carrier is determined to 
have inadequate basic safety management 
controls. 

(l) Notwithstanding FMCSA verification of 
the items listed in paragraphs III (a)(1) 
through (5) of this appendix, if the safety 
audit determines the carrier has inadequate 
basic safety management controls in at least 
three separate factors described in paragraph 
III of this appendix, the carrier’s application 
for new entrant registration will be denied. 
For example, FMCSA evaluates a carrier 
finding: 

(1) One instance of noncompliance with a 
critical regulation in part 387 scoring one 
point for Factor 1; 

(2) Two instances of noncompliance with 
acute regulations in part 382 scoring three 
points for Factor 2; 

(3) Three instances of noncompliance with 
critical regulations in part 396 scoring three 
points for Factor 4; and 

(4) Three instances of noncompliance with 
acute regulations in parts 171 and 397 scoring 
four and one-half (4.5) points for Factor 5. 

Under this example, the carrier will not re-
ceive new entrant registration because it 
scored three or more points for Factors 2, 4, 
and 5 and FMCSA determined the carrier had 
inadequate basic safety management con-
trols in at least three separate factors. 

Subpart I—Safety Monitoring Sys-
tem for Non-North American 
Carriers 

SOURCE: 73 FR 76494, Dec. 16, 2008, unless 
otherwise noted. 

§ 385.701 Definitions. 
The following definitions apply to 

this subpart: 
Compliance review means a compli-

ance review as defined in § 385.3 of this 
part. 

New entrant registration means the 
provisional registration under subpart 
H of this part that FMCSA grants to a 
non-North America-domiciled motor 
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carrier to provide interstate transpor-
tation within the United States. It will 
be revoked if the registrant is not as-
signed a Satisfactory safety rating fol-
lowing a compliance review conducted 
during the safety monitoring period es-
tablished in this subpart. 

Non-North America-domiciled motor 
carrier means a motor carrier of prop-
erty or passengers whose principal 
place of business is located in a coun-
try other than the United States, Can-
ada or Mexico. 

§ 385.703 Safety monitoring system. 
(a) General. Each non-North America- 

domiciled carrier new entrant will be 
subject to an oversight program to 
monitor its compliance with applicable 
Federal Motor Carrier Safety Regula-
tions (FMCSRs), Federal Motor Vehicle 
Safety Standards (FMVSSs), and Haz-
ardous Materials Regulations (HMRs). 

(b) Roadside monitoring. Each non- 
North America-domiciled carrier new 
entrant will be subject to intensified 
monitoring through frequent roadside 
inspections. 

(c) Safety decal. Each non-North 
America-domiciled carrier must have 
on every commercial motor vehicle it 
operates in the United States a current 
decal attesting to a satisfactory North 
American Standard Commercial Vehi-
cle inspection by a certified FMCSA or 
State inspector pursuant to 49 CFR 
350.201(k). This requirement applies 
during the new entrant operating pe-
riod and for three years after the car-
rier’s registration becomes permanent 
following removal of its new entrant 
designation. 

(d) Compliance review. FMCSA will 
conduct a compliance review on a non- 
North America-domiciled carrier with-
in 18 months after FMCSA issues the 
carrier a USDOT Number. 

§ 385.705 Expedited action. 
(a) A non-North America-domiciled 

motor carrier committing any of the 
following actions identified through 
roadside inspections, or by any other 
means, may be subjected to an expe-
dited compliance review, or may be re-
quired to submit a written response 
demonstrating corrective action: 

(1) Using a driver not possessing, or 
operating without, a valid CDL, Cana-

dian Commercial Driver’s License, or 
Mexican Licencia Federal de Con-
ductor. An invalid commercial driver’s 
license includes one that is falsified, 
revoked, expired, or missing a required 
endorsement. 

(2) Operating a vehicle placed out of 
service for violations of the Federal 
Motor Carrier Safety Regulations with-
out taking the necessary corrective ac-
tion. 

(3) Being involved in, through action 
or omission, a hazardous materials re-
portable incident, as described under 49 
CFR 171.15 or 171.16, within the United 
States involving— 

(i) A highway route controlled quan-
tity of certain radioactive materials 
(Class 7). 

(ii) Any quantity of certain explo-
sives (Class 1, Division 1.1, 1.2, or 1.3). 

(iii) Any quantity of certain poison 
inhalation hazard materials (Zone A or 
B). 

(4) Being involved in, through action 
or omission, two or more hazardous 
materials reportable incidents, as de-
scribed under 49 CFR 171.15 or 171.16, 
occurring within the United States and 
involving any hazardous material not 
listed in paragraph (a)(3) of this sec-
tion. 

(5) Using a driver who tests positive 
for controlled substances or alcohol or 
who refuses to submit to required con-
trolled substances or alcohol tests. 

(6) Operating within the United 
States a commercial motor vehicle 
without the levels of financial respon-
sibility required under part 387 of this 
subchapter. 

(7) Having a driver or vehicle out-of- 
service rate of 50 percent or more based 
upon at least three inspections occur-
ring within a consecutive 90-day pe-
riod. 

(b) Failure to respond to an Agency 
demand for a written response dem-
onstrating corrective action within 30 
days will result in the suspension of 
the carrier’s new entrant registration 
until the required showing of correc-
tive action is submitted to the FMCSA. 

(c) A satisfactory response to a writ-
ten demand for corrective action does 
not excuse a carrier from the require-
ment that it undergo a compliance re-
view during the new entrant registra-
tion period. 

VerDate Sep<11>2014 17:13 Dec 21, 2015 Jkt 235225 PO 00000 Frm 00292 Fmt 8010 Sfmt 8002 Q:\49\49V5.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



283 

Federal Motor Carrier Safety Administration, DOT § 385.709 

§ 385.707 The compliance review. 
(a) The criteria used in a compliance 

review to determine whether a non- 
North America-domiciled new entrant 
exercises the necessary basic safety 
management controls are specified in 
appendix B to this part. 

(b) Satisfactory Rating. If FMCSA as-
signs a non-North America-domiciled 
carrier a Satisfactory rating following 
a compliance review conducted under 
this subpart, FMCSA will provide the 
carrier written notice as soon as prac-
ticable, but not later than 45 days after 
the completion of the compliance re-
view. The carrier’s registration will re-
main in provisional status and its on- 
highway performance will continue to 
be closely monitored for the remainder 
of the 18-month new entrant registra-
tion period. 

(c) Conditional Rating. If FMCSA as-
signs a non-North America-domiciled 
carrier a Conditional rating following a 
compliance review conducted under 
this subpart, it will initiate a revoca-
tion proceeding in accordance with 
§ 385.709 of this subpart. The carrier’s 
new entrant registration will not be 
suspended prior to the conclusion of 
the revocation proceeding. 

(d) Unsatisfactory Rating. If FMCSA 
assigns a non-North America-domiciled 
carrier an Unsatisfactory rating fol-
lowing a compliance review conducted 
under this subpart, it will initiate a 
suspension and revocation proceeding 
in accordance with § 385.709 of this sub-
part. 

§ 385.709 Suspension and revocation of 
non-North America-domiciled car-
rier registration. 

(a) If a carrier is assigned an ‘‘Unsat-
isfactory’’ safety rating following a 
compliance review conducted under 
this subpart, FMCSA will provide the 
carrier written notice, as soon as prac-
ticable, that its registration will be 
suspended effective 15 days from the 
service date of the notice unless the 
carrier demonstrates, within 10 days of 
the service date of the notice, that the 
compliance review contains material 
error. 

(b) For purposes of this section, ma-
terial error is a mistake or series of 
mistakes that resulted in an erroneous 
safety rating. 

(c) If the carrier demonstrates that 
the compliance review contained mate-
rial error, its new entrant registration 
will not be suspended. If the carrier 
fails to show a material error in the 
compliance review, FMCSA will issue 
an Order: 

(1) Suspending the carrier’s new en-
trant registration and requiring it to 
immediately cease all further oper-
ations in the United States; and 

(2) Notifying the carrier that its new 
entrant registration will be revoked 
unless it presents evidence of necessary 
corrective action within 30 days from 
the service date of the Order. 

(d) If a carrier is assigned a ‘‘Condi-
tional’’ rating following a compliance 
review conducted under this subpart, 
the provisions of paragraphs (a) 
through (c) of this section will apply, 
except that its new entrant registra-
tion will not be suspended under para-
graph (c)(1) of this section. 

(e) If a carrier subject to this subpart 
fails to provide the necessary docu-
ments for a compliance review upon 
reasonable request, or fails to submit 
evidence of the necessary corrective 
action as required by § 385.705 of this 
subpart, FMCSA will provide the car-
rier with written notice, as soon as 
practicable, that its new entrant reg-
istration will be suspended 15 days 
from the service date of the notice un-
less it provides all necessary docu-
ments or information. This suspension 
will remain in effect until the nec-
essary documents or information is 
produced and: 

(1) The carrier is rated Satisfactory 
after a compliance review; or 

(2) FMCSA determines, following re-
view of the carrier’s response to a de-
mand for corrective action under 
§ 385.705, that the carrier has taken the 
necessary corrective action. 

(f) If a carrier commits any of the ac-
tions specified in § 385.705(a) of this sub-
part after the removal of a suspension 
issued under this section, the suspen-
sion will be automatically reinstated. 
FMCSA will issue an Order requiring 
the carrier to cease further operations 
in the United States and demonstrate, 
within 15 days from the service date of 
the Order, that it did not commit the 
alleged action(s). If the carrier fails to 
demonstrate that it did not commit 
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the action(s), FMCSA will issue an 
Order revoking its new entrant reg-
istration. 

(g) If FMCSA receives credible evi-
dence that a carrier has operated in 
violation of a suspension order issued 
under this section, it will issue an 
Order requiring the carrier to show 
cause, within 10 days of the service 
date of the Order, why its new entrant 
registration should not be revoked. If 
the carrier fails to make the necessary 
showing, FMCSA will revoke its reg-
istration. 

(h) If a non-North America-domiciled 
motor carrier operates a commercial 
motor vehicle in violation of a suspen-
sion or out-of-service order, it is sub-
ject to the penalty provisions in 49 
U.S.C. 521(b)(2)(A), as adjusted by infla-
tion, not to exceed amounts for each 
offense under part 386, Appendix B of 
this subchapter. 

(i) Notwithstanding any provision of 
this subpart, a carrier subject to this 
subpart is also subject to the suspen-
sion and revocation provisions of 49 
U.S.C. 13905 for repeated violations of 
DOT regulations governing its motor 
carrier operations. 

§ 385.711 Administrative review. 

(a) A non-North America-domiciled 
motor carrier may request FMCSA to 
conduct an administrative review if it 
believes FMCSA has committed an 
error in assigning a safety rating or 
suspending or revoking the carrier’s 
new entrant registration under this 
subpart. 

(b) The carrier must submit its re-
quest in writing, in English, to the As-
sociate Administrator for Enforcement 
and Program Delivery, Federal Motor 
Carrier Safety Administration, 1200 
New Jersey Avenue, SE., Washington 
DC 20590. 

(c) The carrier’s request must explain 
the error it believes FMCSA com-
mitted in assigning the safety rating or 
suspending or revoking the carrier’s 
new entrant registration and include 
any information or documents that 
support its argument. 

(d) FMCSA will complete its adminis-
trative review no later than 10 days 
after the carrier submits its request for 
review. The Associate Administrator’s 

decision will constitute the final Agen-
cy action. 

§ 385.713 Reapplying for new entrant 
registration. 

(a) A non-North America-domiciled 
motor carrier whose provisional new 
entrant registration has been revoked 
may reapply for new entrant registra-
tion no sooner than 30 days after the 
date of revocation. 

(b) If the provisional new entrant 
registration was revoked because the 
new entrant failed to receive a Satis-
factory rating after undergoing a com-
pliance review, the new entrant must 
do all of the following: 

(1) Submit an updated MCS–150. 
(2) Submit evidence that it has cor-

rected the deficiencies that resulted in 
revocation of its registration and will 
otherwise ensure that it will have basic 
safety management controls in effect. 

(3) Successfully complete a pre-au-
thorization safety audit in accordance 
with § 385.607(c) of this part. 

(4) Begin the 18-month new entrant 
monitoring cycle again as of the date 
the re-filed application is approved. 

(c) If the provisional new entrant reg-
istration was revoked because FMCSA 
found that the new entrant had failed 
to submit to a compliance review, it 
must do all of the following: 

(1) Submit an updated MCS–150. 
(2) Successfully complete a pre-au-

thorization safety audit in accordance 
with § 385.607(c) of this part. 

(3) Begin the 18-month new entrant 
monitoring cycle again as of the date 
the re-filed application is approved. 

(4) Submit to a compliance review 
upon request. 

(d) If the new entrant is a for-hire 
carrier subject to the registration pro-
visions under 49 U.S.C. 13901 and also 
has had its operating authority re-
voked, it must re-apply for operating 
authority as set forth in part 365 of this 
subchapter. 

EFFECTIVE DATE NOTE: At 78 FR 52650, Aug. 
23, 2013, § 385.713 was amended by revising 
paragraphs (b) introductory text, (b)(1), (c) 
introductory text, (c)(1), and (d), effective 
Oct. 23, 2015. For the convenience of the user, 
the revised text is set forth as follows: 
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§ 385.713 Reapplying for new entrant reg-
istration. 

* * * * * 

(b) If the provisional new entrant registra-
tion was revoked because the new entrant 
failed to receive a Satisfactory rating after 
undergoing a compliance review, the new en-
trant must do all of the following: 

(1) Submit an updated Form MCSA–1, 
FMCSA Registration/Update (USDOT Num-
ber—Operating Authority Application); 

* * * * * 

(c) If the provisional new entrant registra-
tion was revoked because FMCSA found the 
new entrant failed to submit to a compliance 
review, the new entrant must do all of the 
following: 

(1) Submit an updated Form MCSA–1, 
FMCSA Registration/Update (USDOT Num-
ber—Operating Authority Application); 

* * * * * 

(d) If the new entrant is a for-hire carrier 
subject to the registration provisions under 
49 U.S.C. 13901 and also has had its operating 
authority revoked, it must reapply for oper-
ating authority as set forth in § 390.201(b) and 
part 365 of this subchapter. 

§ 385.715 Duration of safety moni-
toring system. 

(a) Each non-North America-domi-
ciled carrier subject to this subpart 
will remain in the safety monitoring 
system for at least 18 months from the 
date FMCSA issues its new entrant 
registration, except as provided in 
paragraphs (c) and (d) of this section. 

(b) If, at the end of this 18-month pe-
riod, the carrier’s most recent safety 
rating was Satisfactory and no addi-
tional enforcement or safety improve-
ment actions are pending under this 
subpart, the non-North America-domi-
ciled carrier’s new entrant registration 
will become permanent. 

(c) If, at the end of this 18-month pe-
riod, FMCSA has not been able to con-
duct a compliance review, the carrier 
will remain in the safety monitoring 
system until a compliance review is 
conducted. If the results of the compli-
ance review are satisfactory, the car-
rier’s new entrant registration will be-
come permanent. 

(d) If, at the end of this 18-month pe-
riod, the carrier’s new entrant registra-
tion is suspended under § 385.709(a) of 

this subpart, the carrier will remain in 
the safety monitoring system until 
FMCSA either: 

(1) Determines that the carrier has 
taken corrective action; or 

(2) Completes measures to revoke the 
carrier’s new entrant registration 
under § 385.709(c) of this subpart. 

§ 385.717 Applicability of safety fitness 
and enforcement procedures. 

At all times during which a non- 
North America-domiciled motor car-
rier is subject to the safety monitoring 
system in this subpart, it is also sub-
ject to the general safety fitness proce-
dures established in subpart A of this 
part and to compliance and enforce-
ment procedures applicable to all car-
riers regulated by the FMCSA. 

Subpart J [Reserved] 

Subpart K—Pattern or Practice of 
Safety Violations by Motor 
Carrier Management 

SOURCE: 79 FR 3537, Jan. 22, 2014, unless 
otherwise noted. 

§ 385.901 Applicability. 
The requirements in this subpart 

apply to for-hire motor carriers, em-
ployers, officers and persons registered 
or required to be registered under 49 
U.S.C. 13902, 49 CFR part 365, and 49 
CFR part 368. When used in this sub-
part, the term ‘‘motor carrier’’ in-
cludes all for-hire motor carriers, em-
ployers, officers and other persons, 
however designated, that are registered 
or required to be registered under 49 
U.S.C. 13902, 49 CFR part 365, and 49 
CFR part 368. 

§ 385.903 Definitions. 
As used in this subpart: 
Agency Official means the Director of 

FMCSA’s Office of Enforcement and 
Compliance or his or her designee. 

Controlling Influence means having or 
exercising authority, whether by act or 
omission, to direct some or all of a 
motor carrier’s operational policy and/ 
or safety management controls. 

Officer means an owner, director, 
chief executive officer, chief operating 
officer, chief financial officer, safety 
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director, vehicle maintenance super-
visor, and driver supervisor of a motor 
carrier, regardless of the title attached 
to those functions, and any person, 
however designated, exercising control-
ling influence over the operations of a 
motor carrier. 

Registration means the registration 
required under 49 U.S.C. 13902, 49 CFR 
part 365, and 49 CFR part 368. 

§ 385.905 Suspension or revocation of 
registration. 

(a) General. (1) If a motor carrier en-
gages or has engaged in a pattern or 
practice of avoiding compliance, or 
masking or otherwise concealing non-
compliance, with regulations on com-
mercial motor vehicle safety under 49 
U.S.C. Chapter 311, subchapter III, 
FMCSA may suspend or revoke the 
motor carrier’s registration. 

(2) If a motor carrier permits any 
person to exercise controlling influence 
over the motor carrier’s operations and 
that person engages in or has engaged 
in a pattern or practice of avoiding 
compliance, or masking or otherwise 
concealing noncompliance, with regu-
lations on commercial motor vehicle 
safety 49 U.S.C. Chapter 311, sub-
chapter III while acting on behalf of 
any motor carrier, FMCSA may sus-
pend or revoke the motor carrier’s reg-
istration. 

(b) Determination. (1) The Agency Of-
ficial may issue an order to revoke or 
suspend a motor carrier’s registration, 
or require compliance with an order 
issued to redress violations of a statu-
tory or regulatory requirement pre-
scribed under 49 U.S.C. Chapter 311, 
subchapter III, upon a determination 
that the motor carrier engages or has 
engaged in a pattern or practice of 
avoiding regulatory compliance or 
masking or otherwise concealing regu-
latory noncompliance. 

(2) The Agency Official may issue an 
order to revoke or suspend a motor car-
rier’s registration, or require compli-
ance with an order issued to redress 
violations of a statutory or regulatory 
requirement prescribed under 49 U.S.C. 
Chapter 311, subchapter III, upon a de-
termination that the motor carrier 
permitted a person to exercise control-
ling influence over the motor carrier’s 
operations if that person engages in or 

has engaged in a pattern or practice of 
avoiding regulatory compliance or 
masking or otherwise concealing regu-
latory noncompliance. 

§ 385.907 Regulatory noncompliance. 

A motor carrier or person acting on 
behalf of a motor carrier avoids regu-
latory compliance or masks or other-
wise conceals regulatory noncompli-
ance by, independently or on behalf of 
another motor carrier, failing to or 
concealing failure to: 

(a) Comply with statutory or regu-
latory requirements prescribed under 
49 U.S.C., Chapter 311, subchapter III; 

(b) Comply with an FMCSA or State 
order issued to redress violations of a 
statutory or regulatory requirement 
prescribed under 49 U.S.C., Chapter 311, 
subchapter III; 

(c) Pay a civil penalty assessed for a 
violation of a statutory or regulatory 
requirement prescribed under 49 U.S.C., 
Chapter 311, subchapter III; or 

(d) Respond to an enforcement action 
for a violation of a statutory or regu-
latory requirement prescribed under 49 
U.S.C., Chapter 311, subchapter III. 

§ 385.909 Pattern or practice. 

The Agency Official may determine 
that a motor carrier or person acting 
on behalf of a motor carrier engages or 
has engaged in a pattern or practice of 
avoiding regulatory compliance, or 
masking or otherwise concealing regu-
latory noncompliance for purposes of 
this subpart, by considering, among 
other things, the following factors, 
which, in the case of persons acting on 
behalf of a motor carrier, may be re-
lated to conduct undertaken on behalf 
of any motor carrier: 

(a) The frequency, remoteness in 
time, or continuing nature of the con-
duct; 

(b) The extent to which the regu-
latory violations caused by the conduct 
create a risk to safety; 

(c) The degree to which the conduct 
has affected the safety of operations, 
including taking into account any 
crashes, deaths, or injuries associated 
with the conduct; 

(d) Whether the motor carrier or per-
son acting on a motor carrier’s behalf 
knew or should have known that the 
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conduct violated applicable statutory 
or regulatory requirements; 

(e) Safety performance history, in-
cluding pending or closed enforcement 
actions, if any; 

(f) Whether the motor carrier or per-
son acting on a motor carrier’s behalf 
engaged in the conduct for the purpose 
of avoiding compliance or masking or 
otherwise concealing noncompliance; 
and 

(g) In the case of a person acting on 
a motor carrier’s behalf, the extent to 
which the person exercises a control-
ling influence on the motor carrier’s 
operations. 

§ 385.911 Suspension proceedings. 

(a) General. The Agency Official may 
issue an order to suspend a motor car-
rier’s registration based on a deter-
mination made in accordance with 
§ 385.905(b). 

(b) Commencement of proceedings. The 
Agency Official commences a pro-
ceeding under this section by serving 
an order to show cause to the motor 
carrier and, if the proceeding is based 
on the conduct of another person, by 
also serving a copy on the person al-
leged to have engaged in the pattern or 
practice that resulted in a proceeding 
instituted under this section, which: 

(1) Provides notice that the Agency is 
considering whether to suspend the 
motor carrier’s registration; 

(2) Provides notice of the factual and 
legal basis for the order; 

(3) Directs the motor carrier to show 
good cause within 30 days of service of 
the order to show cause why its reg-
istration should not be suspended; 

(4) Informs the motor carrier that its 
response to the order to show cause 
must be in writing, state the factual 
and legal basis for its response, and in-
clude all documentation, if any, the 
motor carrier wants considered; 

(5) Informs the motor carrier of the 
address and name of the person to 
whom the response should be directed 
and served; 

(6) Provides notice to the person(s) 
alleged to have engaged in the pattern 
or practice that resulted in the pro-
ceeding instituted under this section, if 
any, of their right to intervene in the 
proceeding; and 

(7) Informs the motor carrier that its 
registration will be suspended on the 
35th day after service of the order, if 
the motor carrier or an intervening 
person does not respond to the order. 

(c) Right of individual person(s) to in-
tervene. A person(s) alleged to have en-
gaged in the pattern or practice that 
resulted in a proceeding under this sec-
tion may intervene in the proceeding. 
The person(s) may—but are not re-
quired to—serve a separate response 
and supporting documentation to an 
order served under paragraph (b) of this 
section, within 30 days of being served 
with the order. Failure to timely serve 
a response constitutes waiver of the 
right to intervene. 

(d) Review of response. The Agency Of-
ficial will review the responses to the 
order to show cause and determine 
whether the motor carrier’s registra-
tion should be suspended. 

(1) The Agency Official may take the 
following actions: 

(i) If the Agency Official determines 
that the motor carrier’s registration 
should be suspended, he or she will 
enter an order suspending the registra-
tion; 

(ii) If the Agency Official determines 
that it is not appropriate to suspend 
the motor carrier’s registration, he or 
she may enter an order directing the 
motor carrier to correct compliance 
deficiencies; or 

(iii) If the Agency Official determines 
the motor carrier’s registration should 
not be suspended and a compliance 
order is not warranted, he or she will 
enter an order terminating the pro-
ceeding. 

(2) If the Agency Official issues an 
order to suspend the motor carrier’s 
registration, the order will: 

(i) Provide notice to the motor car-
rier and any intervening person(s) of 
the right to petition for administrative 
review of the order within 15 days of 
service of the order suspending reg-
istration, and provide notice of the pro-
cedures in paragraph (e) of this section; 

(ii) Provide notice that a timely peti-
tion for administrative review will stay 
the effective date of the order unless 
the Assistant Administrator orders 
otherwise for good cause; and 
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(iii) Provide notice that failure to 
timely serve a petition for administra-
tive review constitutes waiver of the 
right to contest the order suspending 
the registration and will result in the 
order becoming a Final Agency Order 
20 days after it is served. 

(e) Administrative review. The motor 
carrier or the intervening person(s) 
may petition the Assistant Adminis-
trator for review of an order issued 
under paragraph (d)(1)(i) of this sec-
tion. The petition must be in writing 
and served on the Assistant Adminis-
trator. Service on the Assistant Ad-
ministrator is effected by delivering a 
copy to USDOT Dockets, Docket Oper-
ations, 1200 New Jersey Avenue, West 
Building Ground Floor, Room 12–140, 
SE., Washington, DC 20590–0001 or by 
submitting the documents electroni-
cally to www.regulations.gov. The peti-
tion must also be served on all parties 
to the proceedings and on Adjudica-
tions Counsel, Federal Motor Carrier 
Safety Administration, 1200 New Jer-
sey Ave. SE., Washington, DC 20590– 
0001. 

(1) A petition for review must be 
served within 15 days of the service 
date of the order for which review is re-
quested. Failure to timely serve a re-
quest for review waives the right to re-
quest review. 

(2) A petition for review must in-
clude: 

(i) A copy of the order in dispute; 
(ii) A copy of the petitioner’s re-

sponse to the order in dispute, with 
supporting documents if any; 

(iii) A statement of all legal, factual 
and procedural issues in dispute; and 

(iv) Written argument in support of 
the petitioner’s position regarding the 
legal, factual or procedural issues in 
dispute. 

(3) The Agency Official must serve a 
response to the petition for review no 
later than 15 days following receipt of 
the petition. The Agency Official must 
address each assignment of error by 
producing evidence or legal argument 
which supports the Agency Official’s 
determination on that issue. The Agen-
cy Official’s determination may be sup-
ported by circumstantial or direct evi-
dence and the reasonable inferences 
drawn therefrom. 

(4) The Assistant Administrator’s re-
view is limited to the legal, factual and 
procedural issues identified in the peti-
tion for review. The Assistant Adminis-
trator may, however, ask the parties to 
submit additional information. If the 
petitioner does not provide the infor-
mation requested, the Assistant Ad-
ministrator may dismiss the petition 
for review. 

(5) The Assistant Administrator will 
serve a written decision on the petition 
for review within 60 days of the close of 
the time period for serving a response 
to the petition for review or the date of 
service of the response served under 
paragraph (e)(3), whichever is later. 

(6) If a petition for review is timely 
served in accordance with this section, 
the disputed order is stayed, pending 
the Assistant Administrator’s review. 
The Assistant Administrator may 
enter an order vacating the automatic 
stay in accordance with the following 
procedures: 

(i) The Agency Official may file a 
motion to vacate the automatic stay 
demonstrating good cause why the 
order should not be stayed. The Agency 
Official’s motion must be in writing, 
state the factual and legal basis for the 
motion, be accompanied by affidavits 
or other evidence relied on, and be 
served on all parties. 

(ii) Within 10 days of service of the 
motion to vacate the automatic stay, 
the petitioner may serve an answer in 
opposition, accompanied by affidavits 
or other evidence relied on. 

(iii) The Assistant Administrator will 
issue a decision on the motion to va-
cate within 10 days of the close of the 
time period for serving the answer to 
the motion. The 60-day period for a de-
cision on the petition for review in 
paragraph (e)(5) of this section does not 
begin until the Assistant Adminis-
trator issues a decision on the motion 
to vacate the stay. 

(7) The Assistant Administrator’s de-
cision on a petition for review of an 
order issued under this section con-
stitutes the Final Agency Order. 

§ 385.913 Revocation proceedings. 

(a) General. The Agency Official may 
issue an order to revoke a motor car-
rier’s registration, if he or she: 
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(1) Makes a determination in accord-
ance with § 385.905(b), and 

(2) Determines that the motor carrier 
has willfully violated any order direct-
ing compliance with any statutory or 
regulatory requirement prescribed 
under 49 U.S.C., Chapter 311, sub-
chapter III for a period of at least 30 
days. 

(b) Commencement of proceedings. The 
Agency Official commences a pro-
ceeding under this section by serving 
an order to show cause to the motor 
carrier and, if the proceeding is based 
on the conduct of another person, by 
also serving a copy on the person al-
leged to have engaged in the pattern or 
practice that resulted in a proceeding 
instituted under this section, which: 

(1) Provides notice that the Agency is 
considering whether to revoke the 
motor carrier’s registration; 

(2) Provides notice of the factual and 
legal basis for the order; 

(3) Directs the motor carrier to com-
ply with a statute, regulation or condi-
tion of its registration; 

(4) Informs the motor carrier that 
the response to the order to show cause 
must be in writing, state the factual 
and legal basis for its response and in-
clude all documentation, if any, the 
motor carrier wants considered; 

(5) Informs the motor carrier of the 
address and name of the person to 
whom the response should be directed 
and served; 

(6) Provides notice to the person, if 
any, of his or her right to intervene in 
the proceeding within 30 days of service 
of the order; and 

(7) Informs the motor carrier that its 
registration may be revoked on the 
35th day after service of the order 
issued under this section if the motor 
carrier or intervening person has not 
demonstrated, in writing, compliance 
with the order, or otherwise shown 
good cause why compliance is not re-
quired or the registration should not be 
revoked. 

(c) Right of individual person(s) to in-
tervene. A person(s) alleged to have en-
gaged in the pattern or practice that 
resulted in a proceeding instituted 
under this section may intervene in the 
proceeding. The person(s) may—but are 
not required to—serve a separate re-
sponse and supporting documentation 

to an order served under paragraph (b) 
of this section, within 30 days of being 
served with the order. Failure to time-
ly serve a response constitutes waiver 
of the right to intervene. If the Agency 
Official previously issued an order 
under § 385.911 based on the same con-
duct, a person who was given the op-
portunity to but did not intervene 
under § 385.911(c) may not intervene 
under this section. 

(d) Review of response. The Agency Of-
ficial will review the response(s) to the 
order and determine whether the motor 
carrier’s registration should be re-
voked. 

(1) The Agency Official will take one 
of the following actions: 

(i) If the Agency Official determines 
the motor carrier’s registration should 
be revoked, he or she will enter an 
order revoking the motor carrier’s reg-
istration; or 

(ii) If the Agency Official determines 
the motor carrier’s registration should 
not be revoked, he or she will enter an 
order terminating the proceeding. 

(2) If the Agency Official issues an 
order to revoke the motor carrier’s reg-
istration, the order will: 

(i) Provide notice to the motor car-
rier and any intervening person(s) of 
the right to petition for administrative 
review of the order within 15 days of 
service of the order revoking the motor 
carrier’s registration, and provide no-
tice of the procedures in § 385.911(e); 

(ii) Provide notice that a timely peti-
tion for review will stay the effective 
date of the order unless the Assistant 
Administrator orders otherwise for 
good cause; and 

(iii) Provide notice that failure to 
timely serve a petition for review con-
stitutes waiver of the right to contest 
the order revoking the motor carrier’s 
registration and will result in the order 
becoming a Final Agency Order 20 days 
after it is served. 

(iv) Provide notice that a Final Agen-
cy Order revoking the motor carrier’s 
registration will remain in effect and 
bar approval of any subsequent applica-
tion for registration until rescinded by 
the Agency Official pursuant to 
§ 385.915. 

(e) Administrative review. The motor 
carrier or intervening person may peti-
tion the Assistant Administrator for 

VerDate Sep<11>2014 17:13 Dec 21, 2015 Jkt 235225 PO 00000 Frm 00299 Fmt 8010 Sfmt 8010 Q:\49\49V5.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



290 

49 CFR Ch. III (10–1–15 Edition) § 385.915 

review of an order issued under para-
graph (d)(1)(i) of this section by fol-
lowing the procedures set forth in 
§ 385.911(e). 

§ 385.915 Petitions for rescission. 
(a) A motor carrier or intervening 

person may submit a petition for re-
scission of an order suspending or re-
voking registration under this subpart 
based on action taken to correct the 
deficiencies that resulted in the sus-
pension or revocation. 

(b) A petition for rescission must be 
made in writing to the Agency Official. 

(c) A petition for rescission must in-
clude a copy of the order suspending or 
revoking the motor carrier’s registra-
tion, a factual statement identifying 
all corrective action taken, and copies 
of supporting documentation. 

(d) The Agency Official will issue a 
written decision on the petition within 
60 days of service of the petition. The 
decision will state the factual and legal 
basis for the decision. 

(e) If the Agency Official grants the 
petition, the written decision under 
paragraph (d) is the Final Agency 
Order. Rescinding an order suspending 
a motor carrier’s registration permits 
that motor carrier to resume oper-
ations so long as it is in compliance 
with all other statutory and regulatory 
requirements. Rescinding an order re-
voking a motor carrier’s registration 
does not have the effect of reinstating 
the revoked registration. In order to 
resume operations in interstate com-
merce, the motor carrier whose reg-
istration was revoked must reapply for 
registration. If registration is granted, 
the motor carrier would also become 
subject to the new entrant regulations 
at 49 CFR part 385. 

(f) If the Agency Official denies the 
petition, the petitioner may petition 
the Assistant Administrator for review 
of the denial. The petition must be in 
writing and served on the Assistant Ad-
ministrator. Service on the Assistant 
Administrator is effected by delivering 
a copy to USDOT Dockets, Docket Op-
erations, 1200 New Jersey Avenue, West 
Building Ground Floor, Room 12–140 
SE., Washington, DC 20590–0001 or by 
submitting the documents electroni-
cally to www.regulations.gov. The peti-
tion must also be served on all parties 

to the proceedings and on Adjudica-
tions Counsel, Federal Motor Carrier 
Safety Administration, 1200 New Jer-
sey Ave. SE., Washington, DC 20590– 
0001. The petition for review of the de-
nial must be served within 15 days of 
the service of the decision denying the 
petition for rescission. The petition for 
review must identify the legal, factual 
or procedural issues in dispute with re-
spect to the denial of the petition for 
rescission. The petition for review may 
not, however, challenge the basis of the 
underlying suspension or revocation 
order. 

(g) The Agency Official may file a 
written response within 15 days of re-
ceipt of the petition for review. 

(h) The Assistant Administrator will 
issue a written decision on the petition 
for review within 60 days of service of 
the petition for review or a timely 
served response, whichever is later. 
The Assistant Administrator’s decision 
constitutes the Final Agency Order. 

§ 385.917 Other orders unaffected; not 
exclusive remedy. 

If a motor carrier subject to an order 
issued under this subpart is or becomes 
subject to any other order, prohibition, 
or requirement of the FMCSA, an order 
issued under this subpart is in addition 
to, and does not amend or supersede 
the other order, prohibition, or require-
ment. Nothing in this subpart pre-
cludes FMCSA from taking action 
against any motor carrier under 49 
U.S.C. 13905 or 49 U.S.C. 31134 for other 
conduct amounting to willful failure to 
comply with an applicable statute, reg-
ulation or FMCSA order. 

§ 385.919 Penalties. 

(a) Any motor carrier that the Agen-
cy determines engages or has engaged 
in a pattern or practice of avoiding reg-
ulatory compliance or masking non-
compliance or violates an order issued 
under this subpart shall be subject to 
the civil or criminal penalty provisions 
of 49 U.S.C. 521(b) and applicable regu-
lations. 

(b) Any motor carrier who permits 
the exercise of controlling influence 
over its operations by any person that 
the Agency determines, under this sub-
part, engages in or has engaged in a 
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pattern or practice of avoiding regu-
latory compliance or masking non-
compliance while acting on behalf of 
any motor carrier, shall be subject to 
the civil or criminal penalty provisions 
of 49 U.S.C. 521(b) and applicable regu-
lations. 

§ 385.921 Service and computation of 
time. 

Service of documents and computa-
tions of time will be made in accord-
ance with §§ 386.6 and 386.8 of this sub-
chapter. All documents that are re-
quired to be served or filed must be 
served or filed with a certificate of 
service. 

Subpart L—Reincarnated Carriers 

SOURCE: 79 FR 3540, Jan. 22, 2014, unless 
otherwise noted. 

§ 385.1001 Applicability. 

The requirements in this subpart 
apply to for-hire motor carriers reg-
istered or required to be registered 
under 49 U.S.C. 13902, 49 CFR part 365, 
and 49 CFR part 368. 

§ 385.1003 Definitions. 

As used in this subpart: 
Agency Official means the Director of 

FMCSA’s Office of Enforcement and 
Compliance or his or her designee. 

Registration means the registration 
required under 49 U.S.C. 13902, 49 CFR 
part 365, and 49 CFR part 368. 

Reincarnated or affiliated motor car-
riers means motor carriers with com-
mon ownership, common management, 
common control or common familial 
relationship. 

§ 385.1005 Prohibition. 

Two or more motor carriers shall not 
use common ownership, common man-
agement, common control, or common 
familial relationship to enable any or 
all such motor carriers to avoid com-
pliance, or mask or otherwise conceal 
non-compliance, or a history of non- 
compliance, with statutory or regu-
latory requirements prescribed under 
49 U.S.C. Chapter 311, subchapter III, or 
with an order issued under such re-
quirements. 

§ 385.1007 Determination of violation. 

(a) General. The Agency Official may 
issue an order to suspend or revoke the 
registration of one or more motor car-
riers if he or she determines that the 
motor carrier or motor carriers have 
reincarnated or affiliated to avoid reg-
ulatory compliance or mask or other-
wise conceal regulatory noncompli-
ance, or a history of noncompliance. 

(b) Reincarnation or affiliation. The 
Agency Official may determine that 
one or more motor carriers are reincar-
nated if there is substantial continuity 
between entities such that one is mere-
ly a continuation of the other. The 
Agency Official may determine that 
motor carriers are affiliates if business 
operations are under common owner-
ship, common management, common 
control or common familial relation-
ship. To make these determinations, 
the Agency Official may consider, 
among other things, the factors in 49 
CFR 386.73(c) and examine, among 
other things, the records identified in 
49 CFR 386.73(d). 

(c) Regulatory noncompliance. The 
Agency Official may determine that a 
motor carrier or its officer, employee, 
agent, or authorized representative, 
avoids regulatory compliance or masks 
or otherwise conceals regulatory non-
compliance, or a history of noncompli-
ance by operating or attempting to op-
erate a motor carrier as a reincarnated 
or affiliated entity to: 

(1) Avoid complying with an FMCSA 
order; 

(2) Avoid complying with a statutory 
or regulatory requirement; 

(3) Avoid paying a civil penalty; 
(4) Avoid responding to an enforce-

ment action; or 
(5) Avoid being linked with a nega-

tive compliance history. 

§ 385.1009 Suspension proceedings. 
(a) General. The Agency Official may 

issue an order to suspend a motor car-
rier’s registration based on a deter-
mination made in accordance with 
§ 385.1007. 

(b) Commencement of proceedings. The 
Agency Official may commence a pro-
ceeding under this section by serving 
an order to one or more motor carriers 
which: 
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(1) Provides notice that the Agency is 
considering whether to suspend the 
motor carrier’s registration; 

(2) Provides notice of the factual and 
legal basis for the order; 

(3) Directs the motor carrier to com-
ply with a regulation or condition of 
its registration; 

(4) Informs the motor carrier that 
the response to the order must be in 
writing, state the factual or legal basis 
for its response, and include all docu-
mentation, if any, the motor carrier 
wants considered; 

(5) Informs the motor carrier of the 
address and name of the person to 
whom the response should be directed 
and served; 

(6) Informs the motor carrier that its 
registration may be suspended on the 
35th day after service of the order 
issued under this section if the motor 
carrier has not demonstrated, in writ-
ing, compliance with any compliance 
directive issued, or otherwise shown 
good cause why compliance is not re-
quired or the registration should not be 
suspended. 

(c) Review of response. The Agency Of-
ficial will review the responses to the 
order and determine whether the motor 
carrier’s registration should be sus-
pended. 

(1) The Agency Official will take one 
of the following actions: 

(i) If the Agency Official determines 
the motor carrier’s registration should 
be suspended, he or she will enter an 
order suspending the motor carrier’s 
registration; or 

(ii) If the Agency Official determines 
the motor carrier’s registration should 
not be suspended, he or she will enter 
an order terminating the proceeding. 

(2) If the Agency Official issues an 
order to suspend the motor carrier’s 
registration, the order will: 

(i) Provide notice to the motor car-
rier of the right to petition the Assist-
ant Administrator for review of the 
order within 15 days of service of the 
order suspending the registration, and 
provide notice of the procedures in 
§ 385.911(e); 

(ii) Provide notice that a timely peti-
tion for review will stay the effective 
date of the order unless the Assistant 
Administrator orders otherwise for 
good cause; and 

(iii) Provide notice that failure to 
timely serve a petition for review con-
stitutes waiver of the right to contest 
the order suspending the motor car-
rier’s registration and will result in the 
order becoming a Final Agency Order 
20 days after it is served. 

(iv) Provide notice that a Final Agen-
cy Order suspending the motor car-
rier’s registration will remain in effect 
and bar approval of any subsequent ap-
plication for registration until re-
scinded by the Agency Official pursu-
ant to § 385.1013. 

(d) Administrative Review. The motor 
carrier may petition the Assistant Ad-
ministrator for review of an order 
issued under paragraph (c)(1)(i) of this 
section by following the procedures set 
forth in § 385.911(e). 

§ 385.1011 Revocation proceedings. 

(a) General. The Agency Official may 
issue an order to revoke a motor car-
rier’s registration, if he or she: 

(1) Makes a determination in accord-
ance with § 385.1007, and 

(2) Determines that the motor carrier 
has willfully violated an order direct-
ing compliance for a period of at least 
30 days. 

(b) Commencement of proceedings. The 
Agency Official commences a pro-
ceeding under this section by serving 
an order to one or more motor carriers, 
which: 

(1) Provides notice that the Agency is 
considering whether to revoke the 
motor carrier’s registration; 

(2) Provides notice of the factual and 
legal basis for the order; 

(3) Directs the motor carrier to com-
ply with a statute, regulation or condi-
tion of its registration; 

(4) Informs the motor carrier that 
the response to the show cause order 
must be in writing, state the factual or 
legal basis for its response, and include 
all documentation, if any, the motor 
carrier wants considered; 

(5) Informs the motor carrier of the 
address and name of the person to 
whom the response should be directed 
and served; and 

(6) Informs the motor carrier that its 
registration may be revoked on the 
35th day after service of the order 
issued under this section if the motor 
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carrier has not demonstrated, in writ-
ing, compliance with any order direct-
ing compliance, or otherwise shown 
good cause why compliance is not re-
quired or the registration should not be 
revoked. 

(c) Review of response. The Agency Of-
ficial will review the response(s) to the 
order and determine whether the motor 
carrier’s registration should be re-
voked. 

(1) The Agency Official will take one 
of the following actions: 

(i) If the Agency Official determines 
the motor carrier’s registration should 
be revoked, he or she will enter an 
order revoking the motor carrier’s reg-
istration; or 

(ii) If the Agency Official determines 
the motor carrier’s registration should 
not be revoked, he or she will enter an 
order terminating the proceeding. 

(2) If the Agency Official issues an 
order to revoke the motor carrier’s reg-
istration, the order will: 

(i) Provide notice to the motor car-
rier and any intervening person(s) of 
the right to petition the Assistant Ad-
ministrator for review of the order 
within 15 days of service of the order 
revoking the motor carrier’s registra-
tion, and provide notice of the proce-
dures in § 385.911(e); 

(ii) Provide notice that a timely peti-
tion for review will stay the effective 
date of the order unless the Assistant 
Administrator orders otherwise for 
good cause; and 

(iii) Provide notice that failure to 
timely serve a petition for review con-
stitutes waiver of the right to contest 
the order revoking the motor carrier’s 
registration and will result in the order 
becoming a Final Agency Order 20 days 
after it is served. 

(iv) Provide notice that a Final Agen-
cy Order revoking the motor carrier’s 
registration will remain in effect and 
bar approval of any subsequent applica-
tion for registration until rescinded by 
the Agency Official pursuant to 
§ 385.1013. 

(d) Administrative review. The motor 
carrier or intervening person may peti-
tion the Assistant Administrator for 
review of an order issued under para-
graph (c)(1)(i) of this section by fol-
lowing the procedures set forth in 
§ 385.911(e). 

§ 385.1013 Petitions for rescission. 
A motor carrier may submit a peti-

tion for rescission of an order sus-
pending or revoking registration under 
this subpart by following the proce-
dures set forth in § 385.915. 

§ 385.1015 Other orders unaffected; not 
exclusive remedy. 

If a motor carrier subject to an order 
issued under this subpart is or becomes 
subject to any other order, prohibition, 
or requirement of the FMCSA, an order 
issued under this subpart is in addition 
to, and does not amend or supersede 
the other order, prohibition, or require-
ment. Nothing in this subpart pre-
cludes FMCSA from taking action 
against any motor carrier under 49 
U.S.C. 13905 for other conduct amount-
ing to willful failure to comply with an 
applicable statute, regulation or 
FMCSA order. 

§ 385.1017 Penalties. 
Any motor carrier that the Agency 

determines to be in violation of this 
subpart shall be subject to the civil or 
criminal penalty provisions of 49 U.S.C. 
521(b) and applicable regulations. 

§ 385.1019 Service and computation of 
time. 

Service of documents and computa-
tions of time will be made in accord-
ance with §§ 386.6 and 386.8 of this sub-
chapter. All documents that are re-
quired to be served or filed must be 
served or filed with a certificate of 
service. 

APPENDIX A TO PART 385—EXPLANATION 
OF SAFETY AUDIT EVALUATION CRITERIA 

I. GENERAL 

(a) Section 210 of the Motor Carrier Safety 
Improvement Act (49 U.S.C. 31144) directed 
the Secretary to establish a procedure 
whereby each owner and each operator 
granted new authority must undergo a safe-
ty review within 12 months after receipt of 
its US DOT number for motor carriers of 
property and 120 days for motor carriers of 
passengers. The Secretary was also required 
to establish the elements of this safety re-
view, including basic safety management 
controls. The Secretary, in turn, delegated 
this to the FMCSA. 

(b) To meet the safety standard, a motor 
carrier must demonstrate to the FMCSA 
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that it has basic safety management con-
trols in place which function adequately to 
ensure minimum acceptable compliance with 
the applicable safety requirements. A ‘‘safe-
ty audit evaluation criteria’’ was developed 
by the FMCSA, which uses data from the 
safety audit and roadside inspections to de-
termine that each owner and each operator 
applicant for new entrant registration, pro-
visional operating authority, or provisional 
Certificate of Registration has basic safety 
management controls in place. The term 
‘‘safety audit’’ is the equivalent to the 
‘‘safety review’’ required by Sec. 210. Using 
‘‘safety audit’’ avoids any possible confusion 
with the safety reviews previously conducted 
by the agency that were discontinued on 
September 30, 1994. 

(c) The safety audit evaluation process de-
veloped by the FMCSA is used to: 

1. Evaluate basic safety management con-
trols and determine if each owner and each 
operator is able to operate safely in inter-
state commerce; and 

2. Identify owners and operators who are 
having safety problems and need improve-
ment in their compliance with the FMCSRs 
and the HMRs, before they are granted per-
manent registration. 

II. SOURCE OF THE DATA FOR THE SAFETY 
AUDIT EVALUATION CRITERIA 

(a) The FMCSA’s evaluation criteria are 
built upon the operational tool known as the 
safety audit. This tool was developed to as-
sist auditors and investigators in assessing 
the adequacy of a new entrant’s basic safety 
management controls. 

(b) The safety audit is a review of a Mex-
ico-domiciled or new entrant motor carrier’s 
operation and is used to: 

1. Determine if a carrier has the basic safe-
ty management controls required by 49 
U.S.C. 31144; 

2. Meet the requirements of Section 350 of 
the DOT Appropriations Act; and 

3. In the event that a carrier is found not 
to be in compliance with applicable FMCSRs 
and HMRs, the safety audit can be used to 
educate the carrier on how to comply with 
U.S. safety rules. 

(c) Documents such as those contained in 
the driver qualification files, records of duty 
status, vehicle maintenance records, and 
other records are reviewed for compliance 
with the FMCSRs and HMRs. Violations are 
cited on the safety audit. Performance-based 
information, when available, is utilized to 
evaluate the carrier’s compliance with the 
vehicle regulations. Recordable accident in-
formation is also collected. 

III. DETERMINING IF THE CARRIER HAS BASIC 
SAFETY MANAGEMENT CONTROLS 

(a) During the safety audit, the FMCSA 
gathers information by reviewing a motor 

carrier’s compliance with ‘‘acute’’ and ‘‘crit-
ical’’ regulations of the FMCSRs and HMRs. 

(b) Acute regulations are those where non-
compliance is so severe as to require imme-
diate corrective actions by a motor carrier 
regardless of the overall basic safety man-
agement controls of the motor carrier. 

(c) Critical regulations are those where 
noncompliance relates to management and/ 
or operational controls. These are indicative 
of breakdowns in a carrier’s management 
controls. 

(d) The list of the acute and critical regu-
lations, which are used in determining if a 
carrier has basic safety management con-
trols in place, is included in Appendix B, VII. 
List of Acute and Critical Regulations. 

(e) Noncompliance with acute and critical 
regulations are indicators of inadequate 
safety management controls and usually 
higher than average accident rates. 

(f) Parts of the FMCSRs and the HMRs 
having similar characteristics are combined 
together into six regulatory areas called 
‘‘factors.’’ The regulatory factors, evaluated 
on the basis of the adequacy of the carrier’s 
safety management controls, are: 

1. Factor 1—General: Parts 387 and 390; 
2. Factor 2—Driver: Parts 382, 383 and 391; 
3. Factor 3—Operational: Parts 392 and 395; 
4. Factor 4—Vehicle: Part 393, 396 and in-

spection data for the last 12 months; 
5. Factor 5—Hazardous Materials: Parts 

171, 177, 180 and 397; and 
6. Factor 6—Accident: Recordable Accident 

Rate per Million Miles. 
(g) For each instance of noncompliance 

with an acute regulation, 1.5 points will be 
assessed. 

(h) For each instance of noncompliance 
with a critical regulation, 1 point will be as-
sessed. 

(i) FMCSA also gathers information on 
compliance with applicable household goods 
and Americans with Disabilities Act of 1990 
requirements, but failure to comply with 
these requirements does not affect the deter-
mination of the adequacy of basic safety 
management controls. 

A. Vehicle Factor 

(a) When at least three vehicle inspections 
are recorded in the Motor Carrier Manage-
ment Information System (MCMIS) during 
the twelve months before the safety audit or 
performed at the time of the review, the Ve-
hicle Factor (Part 396) will be evaluated on 
the basis of the Out-of-Service (OOS) rates 
and noncompliance with acute and critical 
regulations. The results of the review of the 
OOS rate will affect the Vehicle Factor as 
follows: 

1. If the motor carrier has had at least 
three roadside inspections in the twelve 
months before the safety audit, and the vehi-
cle OOS rate is 34 percent or higher, one 
point will be assessed against the carrier. 
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That point will be added to any other points 
assessed for discovered noncompliance with 
acute and critical regulations of part 396 to 
determine the carrier’s level of safety man-
agement control for that factor; and 

2. If the motor carrier’s vehicle OOS rate is 
less than 34 percent, or if there are less than 
three inspections, the determination of the 
carrier’s level of safety management con-
trols will only be based on discovered non-
compliance with the acute and critical regu-
lations of part 396. 

(b) Over two million inspections occur on 
the roadside each year. This vehicle inspec-
tion information is retained in the MCMIS 
and is integral to evaluating motor carriers’ 
ability to successfully maintain their vehi-
cles, thus preventing them from being placed 
OOS during roadside inspections. Each safety 
audit will continue to have the requirements 
of part 396, Inspection, Repair, and Mainte-
nance, reviewed as indicated by the above ex-
planation. 

B. The Accident Factor 

(a) In addition to the five regulatory fac-
tors, a sixth factor is included in the process 
to address the accident history of the motor 
carrier. This factor is the recordable acci-
dent rate, which the carrier has experienced 
during the past 12 months. Recordable acci-
dent, as defined in 49 CFR 390.5, means an ac-
cident involving a commercial motor vehicle 
operating on a public road in interstate or 
intrastate commerce which results in a fa-
tality; a bodily injury to a person who, as a 
result of the injury, immediately receives 
medical treatment away from the scene of 
the accident; or one or more motor vehicles 
incurring disabling damage as a result of the 
accident requiring the motor vehicle to be 
transported away from the scene by a tow 
truck or other motor vehicle. 

(b) Experience has shown that urban car-
riers, those motor carriers operating entirely 
within a radius of less than 100 air miles 
(normally urban areas), have a higher expo-
sure to accident situations because of their 
environment and normally have higher acci-
dent rates. 

(c) The recordable accident rate will be 
used in determining the carrier’s basic safety 
management controls in Factor 6, Accident. 
It will be used only when a carrier incurs two 
or more recordable accidents within the 12 
months before the safety audit. An urban 
carrier (a carrier operating entirely within a 
radius of 100 air miles) with a recordable rate 
per million miles greater than 1.7 will be 
deemed to have inadequate basic safety man-
agement controls for the accident factor. All 
other carriers with a recordable accident 
rate per million miles greater than 1.5 will 
be deemed to have inadequate basic safety 
management controls for the accident fac-
tor. The rates are the result of roughly dou-

bling the national average accident rate in 
Fiscal Years 1994, 1995, and 1996. 

(d) The FMCSA will continue to consider 
preventability when a new entrant contests 
the evaluation of the accident factor by pre-
senting compelling evidence that the record-
able rate is not a fair means of evaluating its 
accident factor. Preventability will be deter-
mined according to the following standard: 
‘‘If a driver, who exercises normal judgment 
and foresight, could have foreseen the possi-
bility of the accident that in fact occurred, 
and avoided it by taking steps within his/her 
control which would not have risked causing 
another kind of mishap, the accident was 
preventable.’’ 

C. Factor Ratings 

For Factors 1 through 5, if the combined 
violations of acute and or critical regula-
tions for each factor is equal to three or 
more points, the carrier is determined not to 
have basic safety management controls for 
that individual factor. 

If the recordable accident rate is greater 
than 1.7 recordable accidents per million 
miles for an urban carrier (1.5 for all other 
carriers), the carrier is determined to have 
inadequate basic safety management con-
trols. 

IV. OVERALL DETERMINATION OF THE CAR-
RIER’S BASIC SAFETY MANAGEMENT CON-
TROLS 

(a) If the carrier is evaluated as having in-
adequate basic safety management controls 
in at least three separate factors, the carrier 
will be considered to have inadequate safety 
management controls in place and corrective 
action will be necessary in order to avoid 
having its new entrant registration, provi-
sional operating authority, or provisional 
Certificate of Registration revoked. 

(b)For example, FMCSA evaluates a car-
rier finding: 

(1) One instance of noncompliance with a 
critical regulation in part 387 scoring one 
point for Factor 1; 

(2) Two instances of noncompliance with 
acute regulations in part 382 scoring three 
points for Factor 2; 

(3) Three instances of noncompliance with 
critical regulations in part 396 scoring three 
points for Factor 4; and 

(4) Three instances of noncompliance with 
acute regulations in parts 171 and 397 scoring 
four and one-half (4.5) points for Factor 5. 

(c) In this example, the carrier scored 
three or more points for Factors 2, 4 and 5 
and FMCSA determined the carrier had inad-
equate basic safety management controls in 
at least three separate factors. FMCSA will 
require corrective action in order to avoid 
having the carrier’s new entrant registration 
revoked, or having the provisional operating 
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authority or provisional Certificate of Reg-
istration suspended and possibly revoked. 

[67 FR 12773, Mar. 19, 2002, as amended a6 67 
FR 31985, May 13, 2002; 73 FR 76496, Dec. 16, 
2008; 78 FR 60232, Oct. 1, 2013] 

APPENDIX B TO PART 385—EXPLANATION 
OF SAFETY RATING PROCESS 

(a) Section 215 of the Motor Carrier Safety 
Act of 1984 (49 U.S.C. 31144) directed the Sec-
retary of Transportation to establish a pro-
cedure to determine the safety fitness of 
owners and operators of commercial motor 
vehicles operating in interstate or foreign 
commerce. The Secretary, in turn, delegated 
this responsibility to the Federal Motor Car-
rier Safety Administration (FMCSA). 

(b) As directed, FMCSA promulgated a 
safety fitness regulation, entitled ‘‘Safety 
Fitness Procedures,’’ which established a 
procedure to determine the safety fitness of 
motor carriers through the assignment of 
safety ratings and established a ‘‘safety fit-
ness standard’’ which a motor carrier must 
meet to obtain a satisfactory safety rating. 

(c) Critical regulations are those identified 
as such where noncompliance relates to man-
agement and/or operational controls. These 
are indicative of breakdowns in a carrier’s 
management controls. An example of a crit-
ical regulation is § 395.3(a)(1), requiring or 
permitting a property-carrying commercial 
motor vehicle driver to drive more than 11 
hours. 

(d) The safety rating process developed by 
FMCSA is used to: 

1. Evaluate safety fitness and assign one of 
three safety ratings (satisfactory, conditional, 
or unsatisfactory) to motor carriers operating 
in interstate commerce. This process con-
forms to 49 CFR 385.5, Safety fitness stand-
ard, and § 385.7, Factors to be considered in 
determining a safety rating. 

2. Identify motor carriers needing improve-
ment in their compliance with the Federal 
Motor Carrier Safety Regulations (FMCSRs) 
and applicable Hazardous Materials Regula-
tions (HMRs). These are carriers rated unsat-
isfactory or conditional. 

2. Identify motor carriers needing improve-
ment in their compliance with the Federal 
Motor Carrier Safety Regulations (FMCSRs) 
and applicable Hazardous Materials Regula-
tions (HMRs). These are carriers rated Un-
satisfactory or Conditional. 

(e) The hazardous materials safety permit 
requirements of part 385, subpart E apply to 
intrastate motor carriers. Intrastate motor 
carriers that are subject to the hazardous 
materials safety permit requirements in sub-
part E will be rated using equivalent State 
requirements whenever the FMCSRs are ref-
erenced in this appendix. 

(f) The safety rating will be determined by 
applying the SFRM equally to all of a com-

pany’s motor carrier operations in com-
merce, including if applicable its operations 
in Canada and/or Mexico. 

I. SOURCE OF DATA FOR RATING METHODOLOGY 

(a) The FMCSA’s rating process is built 
upon the operational tool known as the CR. 
This tool was developed to assist Federal and 
State safety specialists in gathering perti-
nent motor carrier compliance and accident 
information. 

(b) The CR is an in-depth examination of a 
motor carrier’s operations and is used (1) to 
rate unrated motor carriers, (2) to conduct a 
follow-up investigation on motor carriers 
rated unsatisfactory or conditional as a result 
of a previous review, (3) to investigate com-
plaints, or (4) in response to a request by a 
motor carrier to reevaluate its safety rating. 
Documents such as those contained in driver 
qualification files, records of duty status, ve-
hicle maintenance records, and other records 
are thoroughly examined for compliance 
with the FMCSRs and HMRs. Violations are 
cited on the CR document. Performance- 
based information, when available, is uti-
lized to evaluate the carrier’s compliance 
with the vehicle regulations. Recordable ac-
cident information is also collected. 

II. CONVERTING CR INFORMATION INTO A 
SAFETY RATING 

(a) The FMCSA gathers information 
through an in-depth examination of the 
motor carrier’s compliance with identified 
‘‘acute’’ or ‘‘critical’’ regulations of the 
FMCSRs and HMRs. 

(b) Acute regulations are those identified 
as such where noncompliance is so severe as 
to require immediate corrective actions by a 
motor carrier regardless of the overall safety 
posture of the motor carrier. An example of 
an acute regulation is § 383.37(b), allowing, 
requiring, permitting, or authorizing an em-
ployee with more than one Commercial Driv-
er’s License (CDL) to operate a commercial 
motor vehicle. Noncompliance with 
§ 383.37(b) is usually discovered when the 
motor carrier’s driver qualification file re-
flects that the motor carrier had knowledge 
of a driver with more than one CDL, and still 
permitted the driver to operate a commer-
cial motor vehicle. If the motor carrier did 
not have such knowledge or could not rea-
sonably be expected to have such knowledge, 
then a violation would not be cited. 

(c) Critical regulations are those identified 
as such where noncompliance relates to man-
agement and/or operational controls. These 
are indicative of breakdowns in a carrier’s 
management controls. An example of a crit-
ical regulation is § 395.3(a)(1), requiring or 
permitting a property-carrying commercial 
motor vehicle driver to drive more than 11 
hours. 
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(d) The list of the acute and critical regu-
lations which are used in determining safety 
ratings is included at the end of this docu-
ment. 

(e) Noncompliance with acute regulations 
and patterns of non-compliance with critical 
regulations are quantitatively linked to in-
adequate safety management controls and 
usually higher than average accident rates. 
The FMCSA has used noncompliance with 
acute regulations and patterns of noncompli-
ance with critical regulations since 1989 to 
determine motor carriers’ adherence to the 
Safety fitness standard in § 385.5. 

(f) The regulatory factors, evaluated on the 
basis of the adequacy of the carrier’s safety 
management controls, are: (1) Parts 172 and 
173; (2) Parts 387 and 390; (3) Parts 382, 383, 
and 391; (4) Parts 392 and 395; (5) Parts 393 
and 396 when there are less than three vehi-
cle inspections in the last 12 months to 
evaluate; and (6) Parts 397, 171, 177 and 180. 

(g) For each instance of noncompliance 
with an acute regulation or each pattern of 
noncompliance with a critical regulation 
during the CR, one point will be assessed. A 
pattern is more than one violation. When a 
number of documents are reviewed, the num-
ber of violations required to meet a pattern 
is equal to at least 10 percent of those exam-
ined. 

(h) However, each pattern of noncompli-
ance with a critical regulation relative to 
Part 395, Hours of Service of Drivers, will be 
assessed two points. 

A. Vehicle Factor 

(a) When a total of three or more inspections 
are recorded in the Motor Carrier Management 
Information System (MCMIS) during the twelve 
months prior to the CR or performed at the time 
of the review, the Vehicle Factor (Parts 393 
and 396) will be evaluated on the basis of the 
Out-of-Service (OOS) rates and noncompli-
ance with acute regulations and/or a pattern 
of noncompliance with critical regulations. 
The results of the review of the OOS rate 
will affect the Vehicle Factor rating as fol-
lows: 

1. If a motor carrier has three or more 
roadside vehicle inspections in the twelve 
months prior to the carrier review, or three 
vehicles inspected at the time of the review, 
or a combination of the two totaling three or 
more, and the vehicle OOS rate is 34 percent 
or greater, the initial factor rating will be 
conditional. The requirements of Part 396, In-
spection, Repair, and Maintenance, will be 
examined during each review. The results of 
the examination could lower the factor rat-
ing to unsatisfactory if noncompliance with 
an acute regulation or a pattern of non-
compliance with a critical regulation is dis-
covered. If the examination of the Part 396 
requirements reveals no such problems with 
the systems the motor carrier is required to 

maintain for compliance, the Vehicle Factor 
remains conditional. 

2. If a carrier’s vehicle OOS rate is less 
than 34 percent, the initial factor rating will 
be satisfactory. If noncompliance with an 
acute regulation or a pattern of noncompli-
ance with a critical regulation is discovered 
during the examination of Part 396 require-
ments, the factor rating will be lowered to 
conditional. If the examination of Part 396 re-
quirements discovers no such problems with 
the systems the motor carrier is required to 
maintain for compliance, the Vehicle Factor 
remains satisfactory. 

(b) Nearly two million vehicle inspections 
occur on the roadside each year. This vehicle 
inspection information is retained in the 
MCMIS and is integral to evaluating motor 
carriers’ ability to successfully maintain 
their vehicles, thus preventing them from 
being placed OOS during roadside inspec-
tions. Since many of the roadside inspections 
are targeted to visibly defective vehicles and 
since there are a limited number of inspec-
tions for many motor carriers, the use of 
that data is limited. Each CR will continue 
to have the requirements of Part 396, Inspec-
tion, Repair, and Maintenance, reviewed as 
indicated by the above explanation. 

B. Accident Factor 

(a) In addition to the five regulatory rating 
factors, a sixth factor is included in the proc-
ess to address the accident history of the 
motor carrier. This factor is the recordable 
accident rate for the past 12 months. A re-
cordable accident, consistent with the defini-
tion for ‘‘accident’’ in 49 CFR 390.5, means an 
occurrence involving a commercial motor 
vehicle on a highway in motor carrier oper-
ations in commerce or within Canada or 
Mexico (if the motor carrier also operates in 
the United States) that results in a fatality; 
in bodily injury to a person who, as a result 
of the injury, immediately receives medical 
treatment away from the scene of the acci-
dent; or in one or more motor vehicles incur-
ring disabling damage that requires the 
motor vehicle to be transported away from 
the scene by a tow truck or other motor ve-
hicle. 

(b) Recordable accidents per million miles 
were computed for each CR performed in Fis-
cal Years 1994,1995 and 1996. The national av-
erage for all carriers rated was 0.747, and .839 
for carriers operating entirely within the 100 
air mile radius. 

(c) Experience has shown that urban car-
riers, those motor carriers operating pri-
marily within a radius of less than 100 air 
miles (normally in urban areas) have a high-
er exposure to accident situations because of 
their environment and normally have higher 
accident rates. 

(d) The recordable accident rate will be 
used to rate Factor 6, Accident. It will be 
used only when a motor carrier incurs two or 
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more recordable accidents occurred within 
the 12 months prior to the CR. An urban car-
rier (a carrier operating entirely within a ra-
dius of 100 air miles) with a recordable acci-
dent rate greater than 1.7 will receive an un-
satisfactory rating for the accident factor. All 
other carriers with a recordable accident 
rate greater than 1.5 will receive an unsatis-
factory factor rating. The rates are a result 
of roughly doubling the national average ac-
cident rate for each type of carrier rated in 
Fiscal Years 1994, 1995 and 1996. 

(e) The FMCSA will continue to consider 
preventability when a motor carrier contests 
a rating by presenting compelling evidence 
that the recordable rate is not a fair means 
of evaluating its accident factor. Prevent-
ability will be determined according to the 
following standard: ‘‘If a driver, who exer-
cises normal judgment and foresight could 
have foreseen the possibility of the accident 
that in fact occurred, and avoided it by tak-
ing steps within his/her control which would 
not have risked causing another kind of mis-
hap, the accident was preventable.’’ 

C. Factor Ratings 

(a) Parts of the FMCSRs and the HMRs 
having similar characteristics are combined 
together into five regulatory areas called 
‘‘factors.’’ 

(b) The following table shows the five regu-
latory factors, parts of the FMCSRs and 
HMRs associated with each factor, and the 
accident factor. Factor Ratings are deter-
mined as follows: 

FACTORS 

Factor 1 General = Parts 387 and 390 
Factor 2 Driver = Parts 382, 383 and 391 
Factor 3 Operational = Parts 392 and 395 
Factor 4 Vehicle = Parts 393 and 396 
Factor 5 Haz. Mat. = Parts 397, 171, 177 and 

180 
Factor 6 Accident Factor = Recordable 

Rate 

‘‘Satisfactory’’—if the acute and/or critical = 
0 points 

‘‘Conditional’’—if the acute and/or critical = 
1 point 

‘‘Unsatisfactory’’—if the acute and/or crit-
ical = 2 or more points 

III. SAFETY RATING 

A. Rating Table 

(a) The ratings for the six factors are then 
entered into a rating table which establishes 
the motor carrier’s safety rating. 

(b) The FMCSA has developed a computer-
ized rating formula for assessing the infor-
mation obtained from the CR document and 
is using that formula in assigning a safety 
rating. 

MOTOR CARRIER SAFETY RATING TABLE 

Factor ratings Overall 
Safety rating Unsatisfactory Conditional 

0 ............................ 2 or fewer ............. Satisfactory 
0 ............................ more than 2 .......... Conditional 
1 ............................ 2 or fewer ............. Conditional 
1 ............................ more than 2 .......... Unsatisfactory 
2 or more .............. 0 or more ............. Unsatisfactory 

B. Proposed Safety Rating 

(a) The proposed safety rating will appear 
on the CR. The following appropriate infor-
mation will appear after the last entry on 
the CR, MCS–151, part B. 

‘‘Your proposed safety rating is SATIS-
FACTORY.’’ 

OR 

‘‘Your proposed safety rating is CONDI-
TIONAL.’’ The proposed safety rating will 
become the final safety rating 45 days after 
you receive this notice. 

OR 

‘‘Your proposed safety rating is UNSATIS-
FACTORY.’’ The proposed safety rating will 
become the final safety rating 45 days after 
you receive this notice 

(b) Proposed safety ratings of conditional or 
unsatisfactory will list the deficiencies dis-
covered during the CR for which corrective 
actions must be taken. 

(c) Proposed unsatisfactory safety ratings 
will indicate that, if the unsatisfactory rating 
becomes final, the motor carrier will be sub-
ject to the provision of § 385.13, which pro-
hibits motor carriers rated unsatisfactory 
from transporting hazardous materials re-
quiring placarding or more than 15 pas-
sengers, including the driver. 

IV. ASSIGNMENT OF FINAL RATING/MOTOR 
CARRIER NOTIFICATION 

When the official rating is determined in 
Washington, D.C., the FMCSA notifies the 
motor carrier in writing of its safety rating 
as prescribed in § 385.11. A proposed condi-
tional safety rating (which is an improve-
ment of an existing unsatisfactory rating) be-
comes effective as soon as the official safety 
rating from Washington, D.C. is issued, and 
the carrier may also avail itself of relief 
under the § 385.15, Administrative Review and 
§ 385.17, Change to safety rating based on cor-
rective actions. 

V. MOTOR CARRIER RIGHTS TO A CHANGE IN 
THE SAFETY RATING 

Under §§ 385.15 and 385.17, motor carriers 
have the right to petition for a review of 
their ratings if there are factual or procedural 
disputes, and to request another review after 
corrective actions have been taken. They are 
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the procedural avenues a motor carrier 
which believes its safety rating to be in error 
may exercise, and the means to request an-
other review after corrective action has been 
taken. 

VI. CONCLUSION 

(a) The FMCSA believes this ‘‘safety fit-
ness rating methodology’’ is a reasonable ap-
proach for assigning a safety rating which 
best describes the current safety fitness pos-
ture of a motor carrier as required by the 
safety fitness regulations (§ 385.9). This meth-
odology has the capability to incorporate 
regulatory changes as they occur. 

(b) Improved compliance with the regula-
tions leads to an improved rating, which in 
turn increases safety. This increased safety 
is our regulatory goal. 

VII. LIST OF ACUTE AND CRITICAL 
REGULATIONS. 

§ 382.115(a) Failing to implement an alcohol 
and/or controlled substances testing pro-
gram (domestic motor carrier) (acute). 

§ 382.115(b) Failing to implement an alcohol 
and/or controlled substances testing pro-
gram (foreign motor carrier) (acute). 

§ 382.201 Using a driver known to have an al-
cohol concentration of 0.04 or greater 
(acute). 

§ 382.211 Using a driver who has refused to 
submit to an alcohol or controlled sub-
stances test required under part 382 
(acute). 

§ 382.213(b) Using a driver known to have 
used a controlled substance (acute). 

§ 382.215 Using a driver known to have test-
ed positive for a controlled substance 
(acute). 

§ 382.301(a) Using a driver before the motor 
carrier has received a negative pre-employ-
ment controlled substance test result (crit-
ical). 

§ 382.303(a) Failing to conduct post accident 
testing on driver for alcohol (critical). 

§ 382.303(b) Failing to conduct post accident 
testing on driver for controlled substances 
(critical). 

§ 382.305 Failing to implement a random 
controlled substances and/or an alcohol 
testing program (acute). 

§ 382.305(b)(1) Failing to conduct random al-
cohol testing at an annual rate of not less 
than the applicable annual rate of the av-
erage number of driver positions (critical). 

§ 382.305(b)(2) Failing to conduct random 
controlled substances testing at an annual 
rate of not less than the applicable annual 
rate of the average number of driver posi-
tions (critical). 

§ 382.309(a) Using a driver who has not un-
dergone a return-to-duty alcohol test with 
a result indicating an alcohol concentra-
tion of less than 0.02 (acute). 

§ 382.309(b) Using a driver who has not un-
dergone a return-to-duty controlled sub-
stances test with a result indicating a 
verified negative result for controlled sub-
stances (acute). 

§ 382.503 Allowing a driver to perform safety 
sensitive function, after engaging in con-
duct prohibited by subpart B, without 
being evaluated by substance abuse profes-
sional, as required by § 382.605 (critical). 

§ 382.505(a) Using a driver within 24 hours 
after being found to have an alcohol con-
centration of 0.02 or greater but less than 
0.04 (acute). 

§ 382.605(c)(1) Using a driver who has not un-
dergone a return-to-duty alcohol test with 
a result indicating an alcohol concentra-
tion of less than .02 or with verified nega-
tive test result, after engaging in conduct 
prohibited by part 382 subpart B (acute). 

§ 382.605(c)(2)(ii) Failing to subject a driver 
who has been identified as needing assist-
ance to at least six unannounced follow-up 
alcohol and/or controlled substance tests 
in the first 12 months following the driv-
er’s return to duty (critical). 

§ 383.23(a) Operating a commercial motor 
vehicle without a valid commercial driv-
er’s license (critical). 

§ 383.37(a) Knowingly allowing, requiring, 
permitting, or authorizing an employee 
who does not have a current CLP or CDL, 
who does not have a CLP or CDL with the 
proper class or endorsements, or who oper-
ates a CMV in violation of any restriction 
on the CLP or CDL to operate a CMV 
(acute). 

§ 383.37(b) Knowingly allowing, requiring, 
permitting, or authorizing an employee 
with a commercial driver’s license which is 
suspended, revoked, or canceled by a state 
or who is disqualified to operate a commer-
cial motor vehicle (acute). 

§ 383.37(c) Knowingly allowing, requiring, 
permitting, or authorizing an employee 
with more than one commercial driver’s li-
cense to operate a commercial motor vehi-
cle (acute). 

§ 383.51(a) Knowingly allowing, requiring, 
permitting, or authorizing a driver to drive 
who is disqualified to drive a commercial 
motor vehicle (acute). 

§ 387.7(a) Operating a motor vehicle without 
having in effect the required minimum lev-
els of financial responsibility coverage 
(acute). 

§ 387.7(d) Failing to maintain at principal 
place of business required proof of finan-
cial responsibility (critical). 

§ 387.31(a) Operating a passenger carrying 
vehicle without having in effect the re-
quired minimum levels of financial respon-
sibility (acute). 

§ 387.31(d) Failing to maintain at principal 
place of business required proof of finan-
cial responsibility for passenger carrying 
vehicles (critical). 
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§ 390.15(b)(2) Failing to maintain copies of 
all accident reports required by State or 
other governmental entities or insurers 
(critical). 

§ 390.35 Making, or causing to make fraudu-
lent or intentionally false statements or 
records and/or reproducing fraudulent 
records (acute). 

§ 391.11(b)(4) Using a physically unqualified 
driver (acute). 

§ 391.15(a) Using a disqualified driver 
(acute). 

§ 391.45(a) Using a driver not medically ex-
amined and certified (critical). 

§ 391.45(b)(1) Using a driver not medically 
examined and certified during the pre-
ceding 24 months (critical). 

§ 391.51(a) Failing to maintain driver quali-
fication file on each driver employed (crit-
ical). 

§ 391.51(b)(2) Failing to maintain inquiries 
into driver’s driving record in driver’s 
qualification file (critical). 

§ 391.51(b)(7) Failing to maintain medical 
examiner’s certificate in driver’s qualifica-
tion file (critical). 

§ 392.2 Operating a motor vehicle not in ac-
cordance with the laws, ordinances, and 
regulations of the jurisdiction in which it 
is being operated (critical). 

§ 392.4(b) Requiring or permitting a driver 
to drive while under the influence of, or in 
possession of, a narcotic drug, amphet-
amine, or any other substance capable of 
rendering the driver incapable of safely op-
erating a motor vehicle (acute). 

§ 392.5(b)(1) Requiring or permitting a driver 
to drive a motor vehicle while under the 
influence of, or in possession of, an intoxi-
cating beverage (acute). 

§ 392.5(b)(2) Requiring or permitting a driver 
who shows evidence of having consumed an 
intoxicating beverage within 4 hours to op-
erate a motor vehicle (acute). 

§ 392.6 Scheduling a run which would neces-
sitate the vehicle being operated at speeds 
in excess of those prescribed (critical). 

§ 392.9(a)(1) Requiring or permitting a driver 
to drive without the vehicle’s cargo being 
properly distributed and adequately se-
cured (critical). 

§ 395.1(h)(1)(i) Requiring or permitting a 
property-carrying commercial motor vehi-
cle driver to drive more than 15 hours 
(Driving in Alaska) (critical). 

§ 395.1(h)(1)(ii) Requiring or permitting a 
property-carrying commercial motor vehi-
cle driver to drive after having been on 
duty 20 hours (Driving in Alaska) (critical). 

§ 395.1(h)(1)(iii) Requiring or permitting a 
property-carrying commercial motor vehi-
cle driver to drive after having been on 
duty more than 70 hours in 7 consecutive 
days (Driving in Alaska) (critical). 

§ 395.1(h)(1)(iv) Requiring or permitting a 
property-carrying commercial motor vehi-
cle driver to drive after having been on 

duty more than 80 hours in 8 consecutive 
days (Driving in Alaska) (critical). 

§ 395.1(h)(2)(i) Requiring or permitting a pas-
senger-carrying commercial motor vehicle 
driver to drive more than 15 hours (Driving 
in Alaska) (critical). 

§ 395.1(h)(2)(ii) Requiring or permitting a pas-
senger-carrying commercial motor vehicle 
driver to drive after having been on duty 20 
hours (Driving in Alaska) (critical). 

§ 395.1(h)(2)(iii) Requiring or permitting a 
passenger-carrying commercial motor ve-
hicle driver to drive after having been on 
duty more than 70 hours in 7 consecutive 
days (Driving in Alaska) (critical). 

§ 395.1(h)(2)(iv) Requiring or permitting a 
passenger-carrying commercial motor ve-
hicle driver to drive after having been on 
duty more than 80 hours in 8 consecutive 
days (Driving in Alaska) (critical). 

§ 395.1(o) Requiring or permitting a property- 
carrying commercial motor vehicle driver 
to drive after having been on duty 16 con-
secutive hours (critical). 

§ 395.3(a)(1) Requiring or permitting a prop-
erty-carrying commercial motor vehicle 
driver to drive without taking an off-duty 
period of at least 10 consecutive hours 
prior to driving (critical). 

§ 395.3(a)(2) Requiring or permitting a prop-
erty-carrying commercial motor vehicle 
driver to drive after the end of the 14th 
hour after coming on duty (critical). 

§ 395.3(a)(3)(i) Requiring or permitting a prop-
erty-carrying commercial motor vehicle 
driver to drive more than 11 hours (crit-
ical). 

§ 395.3(a)(3)(ii) Requiring or permitting a 
property-carrying commercial motor vehi-
cle driver to drive if more than 8 hours 
have passed since the end of the driver’s 
last off-duty or sleeper-berth period of at 
least 30 minutes (critical). 

§ 395.3(b)(1) Requiring or permitting a prop-
erty-carrying commercial motor vehicle 
driver to drive after having been on duty 
more than 60 hours in 7 consecutive days 
(critical). 

§ 395.3(b)(2) Requiring or permitting a prop-
erty-carrying commercial motor vehicle 
driver to drive after having been on duty 
more than 70 hours in 8 consecutive days 
(critical). 

§ 395.5(a)(1) Requiring or permitting a pas-
senger-carrying commercial motor vehicle 
driver to drive more than 10 hours (crit-
ical). 

§ 395.5(a)(2) Requiring or permitting a pas-
senger-carrying commercial motor vehicle 
driver to drive after having been on duty 15 
hours (critical). 

§ 395.5(b)(1) Requiring or permitting a pas-
senger-carrying commercial motor vehicle 
driver to drive after having been on duty 
more than 60 hours in 7 consecutive days 
(critical). 
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§ 395.5(b)(2) Requiring or permitting a pas-
senger-carrying commercial motor vehicle 
driver to drive after having been on duty 
more than 70 hours in 8 consecutive days 
(critical). 

§ 395.8(a) Failing to require driver to make a 
record of duty status (critical). 

§ 395.8(e) False reports of records of duty 
status (critical). 

§ 395.8(i) Failing to require driver to forward 
within 13 days of completion, the original 
of the record of duty status (critical). 

§ 395.8(k)(1) Failing to preserve driver’s 
record of duty status for 6 months (crit-
ical). 

§ 395.8(k)(1) Failing to preserve driver’s 
records of duty status supporting docu-
ments for 6 months (critical). 

§ 396.3(b) Failing to keep minimum records 
of inspection and vehicle maintenance 
(critical). 

§ 396.9(c)(2) Requiring or permitting the op-
eration of a motor vehicle declared ‘‘out- 
of-service’’ before repairs were made 
(acute). 

§ 396.11(a) Failing to require driver to pre-
pare driver vehicle inspection report (crit-
ical). 

§ 396.11(a)(3) Failing to correct Out-of-Service 
defects listed by driver in a driver vehicle 
inspection report before the vehicle is op-
erated again (acute) 

§ 396.17(a) Using a commercial motor vehi-
cle not periodically inspected (critical). 

§ 396.17(g) Failing to promptly repair parts 
and accessories not meeting minimum 
periodic inspection standards (acute). 

§ 397.5(a) Failing to ensure a motor vehicle 
containing Division 1.1, 1.2, or 1.3 (explo-
sive) material is attended at all times by 
its driver or a qualified representative 
(acute). 

§ 397.7(a)(1) Parking a motor vehicle con-
taining Division 1.1, 1.2, or 1.3 materials 
within 5 feet of traveled portion of high-
way or street (critical). 

§ 397.7(b) Parking a motor vehicle con-
taining hazardous material(s) other than 
Division 1.1, 1.2, or 1.3 materials within 5 
feet of traveled portion of highway or 
street (critical). 

§ 397.13(a) Permitting a person to smoke or 
carry a lighted cigarette, cigar or pipe 
within 25 feet of a motor vehicle con-
taining Class 1 materials, Class 5 mate-
rials, or flammable materials classified as 
Division 2.1, Class 3, Divisions 4.1 and 4.2 
(critical). 

§ 397.19(a) Failing to furnish driver of motor 
vehicle transporting Division 1.1, 1.2, or 1.3 
(explosive) materials with a copy of the 
rules of part 397 and/or emergency response 
instructions (critical). 

§ 397.67(d) Requiring or permitting the oper-
ation of a motor vehicle containing explo-
sives in Class 1, Divisions 1.1, 1.2, or 1.3 

that is not accompanied by a written route 
plan (critical). 

§ 171.15 Carrier failing to give immediate 
telephone notice of an incident involving 
hazardous materials (critical). 

§ 171.16 Carrier failing to make a written re-
port of an incident involving hazardous 
materials (critical). 

§ 172.313(a) Accepting for transportation or 
transporting a package containing a poi-
sonous-by-inhalation material that is not 
marked with the words ‘‘Inhalation Haz-
ard’’ (acute). 

§ 172.704(a)(4) Failing to provide security 
awareness training (critical). 

§ 172.704(a)(5) Failing to provide in-depth se-
curity awareness training (critical). 

§ 172.800(b) Transporting HM without a secu-
rity plan (acute). 

§ 172.800(b) Transporting HM without a secu-
rity plan that conforms to Subpart I re-
quirements (acute). 

§ 172.800(b) Failure to adhere to a required 
security plan (acute). 

§ 172.802(b) Failure to make copies of secu-
rity plan available to hazmat employees 
(critical). 

§ 173.24(b)(1) Accepting for transportation or 
transporting a package that has an identi-
fiable release of a hazardous material to 
the environment (acute). 

§ 173.421(a) Accepting for transportation or 
transporting a Class 7 (radioactive) mate-
rial described, marked, and packaged as a 
limited quantity when the radiation level 
on the surface of the package exceeds 
0.005mSv/hour (0.5 mrem/hour) (acute). 

§ 173.431(a) Accepting for transportation or 
transporting in a Type A packaging a 
greater quantity of Class 7 (radioactive) 
material than authorized (acute). 

§ 173.431(b) Accepting for transportation or 
transporting in a Type B packaging a 
greater quantity of Class 7 (radioactive) 
material than authorized (acute). 

§ 173.441(a) Accepting for transportation or 
transporting a package containing Class 7 
(radioactive) material with external radi-
ation exceeding allowable limits (acute). 

§ 173.442(b) Accepting for transportation or 
transporting a package containing Class 7 
(radioactive) material when the tempera-
ture of the accessible external surface of 
the loaded package exceeds 50 °C (122 °F) in 
other than an exclusive use shipment, or 85 
°C (185 °F) in an exclusive use shipment 
(acute). 

§ 173.443(a) Accepting for transportation or 
transporting a package containing Class 7 
(radioactive) material with removable con-
tamination on the external surfaces of the 
package in excess of permissible limits 
(acute). 

§ 177.800(c) Failing to instruct a category of 
employees in hazardous materials regula-
tions (critical). 
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§ 177.801 Accepting for transportation or 
transporting a forbidden material (acute). 

§ 177.835(a) Loading or unloading a Class 1 
(explosive) material with the engine run-
ning (acute). 

§ 177.835(c) Accepting for transportation or 
transporting Division 1.1, 1.2, or 1.3 (explo-
sive) materials in a motor vehicle or com-
bination of vehicles that is not permitted 
(acute). 

§ 177.835(j) Transferring Division 1.1, 1.2, or 
1.3 (explosive) materials between con-
tainers or motor vehicles when not per-
mitted (acute). 

§ 177.817(a) Transporting a shipment of haz-
ardous materials not accompanied by a 
properly prepared shipping paper (critical). 

§ 177.817(e) Failing to maintain proper ac-
cessibility of shipping papers (critical). 

§ 177.823(a) Moving a transport vehicle con-
taining hazardous material that is not 
properly marked or placarded (critical). 

§ 177.841(e) Transporting a package bearing 
a poison label in the same transport vehi-
cle with material marked or known to be 
foodstuff, feed, or any edible material in-
tended for consumption by humans or ani-
mals unless an exception in § 177.841(e)(i) or 
(ii) is met (acute). 

§ 180.407(a) Transporting a shipment of haz-
ardous material in cargo tank that has not 
been inspected or retested in accordance 
with § 180.407 (critical). 

§ 180.407(c) Failing to periodically test and 
inspect a cargo tank (critical). 

§ 180.415 Failing to mark a cargo tank which 
passed an inspection or test required by 
§ 180.407 (critical). 

§ 180.417(a)(1) Failing to retain cargo tank 
manufacturer’s data report certificate and 
related papers, as required (critical). 

§ 180.417(a)(2) Failing to retain copies of 
cargo tank manufacturer’s certificate and 
related papers (or alternative report) as re-
quired (critical). 

[62 FR 60043, Nov. 6, 1997, as amended at 63 
FR 62959, Nov. 10, 1998; 65 FR 11907, Mar. 7, 
2000; 68 FR 22513, Apr. 28, 2003; 70 FR 50070, 
Aug. 25, 2005; 72 FR 36789, July 5, 2007; 72 FR 
71269, Dec. 17, 2007; 75 FR 17244, Apr. 5, 2010; 
76 FR 26897, May 9, 2011; 76 FR 81186, Dec. 27, 
2011; 77 FR 28450, 28454, May 14, 2012; 77 FR 
59826, Oct. 1, 2012; 79 FR 59456, Oct. 2, 2014; 80 
FR 59073, Oct. 1, 2015] 

PART 386—RULES OF PRACTICE 
FOR MOTOR CARRIER, INTER-
MODAL EQUIPMENT PROVIDER, 
BROKER, FREIGHT FORWARDER, 
AND HAZARDOUS MATERIALS 
PROCEEDINGS 

Subpart A—Scope of Rules; Definitions and 
General Provisions 

Sec. 
386.1 Scope of the rules in this part. 
386.2 Definitions. 
386.3 Separation of functions. 
386.4 Appearances and rights of parties. 
386.5 Form of filings and extensions of time. 
386.6 Service. 
386.7 Filing of documents. 
386.8 Computation of time. 

Subpart B—Commencement of 
Proceedings, Pleadings 

386.11 Commencement of proceedings. 
386.12 Complaint. 
386.13 Petitions to review and request for 

hearing: Driver qualification pro-
ceedings. 

386.14 Reply. 
386.15 [Reserved] 
386.16 Action on replies to the Notice of 

Claim. 
386.17 Intervention. 
386.18 Payment of the claim. 

Subpart C—Settlement Agreements 

386.22 Settlement agreements and their con-
tents. 

Subpart D—General Rules and Hearings 

386.31 Official notice. 
386.34 Motions. 
386.35 Motions to dismiss and motions for a 

more definite statement. 
386.36 Motions for final agency order. 
386.37 Discovery. 
386.38 Scope of discovery. 
386.39 Protective orders. 
386.40 Supplementation of responses. 
386.41 Stipulations regarding discovery. 
386.42 Written interrogatories to parties. 
386.43 Production of documents and other 

evidence; entry upon land for inspection 
and other purposes; and physical and 
mental examination. 

386.44 Request for admissions. 
386.45 Motion to compel discovery. 
386.46 Depositions. 
386.47 Use of deposition at hearings. 
386.48 Medical records and physicians’ re-

ports. 
386.49 Form of written evidence. 
386.51 Amendment and withdrawal of plead-

ings. 
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